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STEAMSHIP COMPANY 





Ownea by Shippers and carrying freight to and via 
Philadelphia, Charleston, S. C., and New Orleans. 


Connecting ( PENNSYLVANIA R. R. _——— 

“at 4 BALTIMORE & OHIO R.'R. % P. & GS. S.Co. 

PHILADELPHIA PHILADELPHIA & READING RY. ("t= 19, 8. Delaware Ave, 
with | and all Steamer Lines’ seen ace 


comecumg  { TEXAS & PACIFIC RY. , 

‘ LOUISIANA RY. & NAVIGATION CO. | "os‘c Shipments 

wew cauzaxs 4 LOUISVILLE & NASHVILLE R.R. \ ap Arm 

‘with NEW ORLEANS & N-E. R. R. .3New Orleans: 
NEW ORLEANS GT. NORTH’N R. R. | 


If: You are a Shipper or Receiver 


located anywhere in the'East or Middle West, or in 
Louisiana, Mississippi, Arkansas, Oklahoma or Kan- 
sas, or in North Carolina, South Carolina or Georgia, 
you are interested in this line and should ask full 
information at once from the nearest traffic rep- 
resentative. 


G. B. DOWDY, Traffic Manager, 
Pier 19, N. Delaware Ave., Phila., Pa. 
C.'H, GOODRICH, '!Gen. East. Agent, 
261 Broadway,,New York, N. Y. 


W. G. HEWITT, Sol. Freight — 
217 E. Balto. St., Balto., 


N. F. ENIGHT, Sol. Freight Agent, 
632 Gravier St., New Orleans, La. 
RAD & arg os Trav. Freight Agent, 
06 Milam St., Shreveport, La. 
dg. y JERNEGAN, Agent 
Pier 11, Atlantic Whf. -»Charleston, 8, C.! 







‘im Two Parts—Peart One 


Price, $10.00 Per Year 









DIRECTORY OF ATTORNEYS, 
AND COUNSELORS AT 


PRACTICING BEFORE THE INTERSTATE 
COMMERCE COMMISSION. 


CHICAGO, ILL. 

CHARLES CONRADIS, 30 South Market St.; 
practice before the Interstate Commerce Com- 
mission. 

JOHN *B. DAISH, 1410 Security Trust bldg.; 
Interstate Commerce cases only, 

WALTER E. McCORNACK, Suite 950, Com- 

; mercial National Bank blidg.; Counselor at 
Law; For three years attorney, and special ex- 
aminer for Interstate Commerce Commission. 


CLEVELAND, OHIO. 
C. D. CHAMBERLIN, Rose bidg.; Attorney- 
at-Law. Commerce Counsel for The National 
Petroleum Association. 


CINCINNATI, OHIO. 

LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 1002-3-4-5 First National Bank bldg. 
Mr. E. E. Williamson associated on traffic mat- 
ters. 


NEW YORK. 

RICHARD J. DONOVAN, 170 Broadway; 
Counselor at Law; Preparation of cases and 
trials of cases before the Interstate Commerce 
Commission a specialty; Experts on railroad 
tariffs furnished ; Correspondence invited. 
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SHREVEPORT, LA. 


EMERSON BENTLEY, 224 First National Bank 
bldg.; Attorney at Law; Special attention to 
commerce practice before the Interstate Com- 
merce Commission and Railroad Commission of 
Louisiana. 


ST. LOUIS, MO. 


H. R. SMALL, 1605-14 Pierce bldg.; practices 
before the Interstate Commerce Commission. 
JOSEPH W. GRAVES, Attorney at Law, &7 
Times bldg.; practices: before Interstate Com- 

merce Commission and all Courts. 


WASHINGTON, D. C. 
CHARLES CONRADIS, 506-7-8-9-10 Colorado 


bldg.; practice before the Interstate Commerce 
Commission and all Courts. 


CHAS. D. DRAYTON (formerly Attorney for 
the Interstate Commerce Commission), Colo- 
rado bidg. 


JOHN B. DAISH, 602-606 Hibbs bidg.; Inter- 
state Commerce cases only. 


ARTHUR B. HAYES, Attorney at Law, 
Colorado bldg.; former member of the Depart- 
ment of Justice as Solicitor of Internal Rev- 
enue; Interstate Commerce litigation a spe- 
cialty. 


LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 805-6-7-8 Westory bldg. Mr. E. E. 
Williamson associated on traffic matters. 


JEAN PAUL MULLER, Corcoran Bldg. (for- 
merly with I. C. C. and Dept. of Justice as Ex- 
pert Acct. and Spcl. Asst. U. S. Atty.). Spe 
cialty: Financial and Operating Analyses, Cost 
of Service Tests and Comparisons in Interstate 
and Intrastate Rate Litigation. 


We Are Still Paying a Liberal Commission for New Subscriptions to 


THR TRAFFIC WORLD 
Many of Your Friends Need the Publication, and Would Thank You for Having 
Taken Their Subscription. Particulars and sample copies upon request. 
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THE TRAFFIC SERVICE BUREAU, 


THE BOOK SHELF 


The Act to Regulate Commerce and The Commerce Court Act....... $0 .25 
Tariff Circular 18-A—Photographic Reproduction, 8x11 inches.......... 35 
Supplement No. 2 to 18-A—Photographic Reproduction, 8x11 inches.... .05 
Conference Rulings Bulletin No. 5—Photographic Reproduction, 8x11 “i 
TS Ahr 2) eral, Ca Ss Da sans Wha selial dards & SR aed ee 40. , 
Supplement No. 1 to B-5—Photographic Reproduction, 8x11 inches.. 10 
Regulations Governing the Issuing of Passes by Steam Roads....... 26 
Regulations Governing the Transportation of Explosives. . ii 26 


Regulations Governing the Transportation of Dangerous ‘Articles 
other than Explosives, by Freight and by Express................ 
Railroad Freight Rates, with Maps, Tables, etc., Explaining the Present 


Rate System and Its Evolution; McPherson....................-.-. 2 .42 
The Working of the Railroads—What They Are—What They Do and 

How Thay Do-It; BaeP Renee. «6c bok bi scien ds ee us Mine Uevevets 1.63 
Transportation in Europe—Transportation Conditions in Europe, both 

Rail and Water, Carefully Analyzed; McPherson................... 1 .63 
When Railroads Were New—A History of the Early Railroads of the 

Country and of the Men Who Built Them; Carter............... . 2.16 
Studies in American Trades Unionism; a ee 2 .95 
Interstate Transportation, Covering All Phases of the Subject, both 

SE a I NS 5 fn os deddidn occ ccdcscdesnthbaa seeders 6 .00 


Railroad Traffic and Rates—The Development of Rate-Making, and the 
Keeping of Freight and Passenger Records, Carefully Treated; John- 

Cet i as C18 Peis ONG BR eo ESSE CRs eR ace cc cases 5 .42 
Hutchinson on Carriers—For Traffic Men and Lawyers. Includes Chap- 
ters on Interstate Commerce Act, Demurrage Limitation of Liability, 
— Regulation, Conflict of Laws, Connecting Carriers, etc.; Hutchin- 

> a so  Secags lace hilt alee mnie abe eieinaavhiatts ongialiade aeilie bee adepe aiaatMabile eds io0h 4c 18 00 
Pierce’: s Digest—Covering the Period from February 4, 1887, to January 
he SEs Mi Me, MONOD inci capacndece suet eer eteevenn tas stat evenss 
Labor and the Railroads—tTreating of the Conflict Between the Schedules 
of Organized Labor and the Idea of Personal Management and Re- 


SO NS, SEU TED be 64 0 060 00 p0ueeeseenvindedeseeees 1.10 
Problems in Railway Logislation—Haines dindid nid Wb Sle oeidiethh Male okt ied 1.76 
Railway Rate Theories; Hammond.................... 0.00 cece cence 1.00 
Moore on Carriers—A Practical Treatise on the Law of Carriers of Goods, 

Passengers, Live Stock, etc.; D. C. Moore.... .........-2.-eeceeeees 
Nellis on Street Railways—1911 Edition. An Up-to-date Treatise on 

the Laws Relating to Street Railways..................-.2-eee0e: 13 .00 


American Electrical Cases—Completely Covering 35 Years, with Annota- 
tions and Cross-references—9 volumes..............-.e0eeeceeeeeees 
Frost on Federal Corporation Tax Law—Just off the Press. 
Street Railway Reports—Gives the Decisions in the Federal and Courts 
of Last Resort of All the States, from April 1, 1903, to 1906 
The above, continued, two volumes per year. Per volume............. 5 .00 
Railroad Administration—With Numerous Charts and Folders; Morris. 2.15 
American Railway Transportation—A Hand-book of Information Upon 
All Phases of Railroading; Johnson...................0.02e eee eeee 
The American Transportation Question—Rates, Service, Financial Re- 
turn, Valuation, Efficiency, Discrimination and Other Phases Anal- 


yzed: a a Ra aly AP eb Se RE A Mp POON eS AI a ea ey ee 1 60 
American Commercial Law Series—The Business Man’s Adviser and 

RARE MOU Oy IS SI ong a ec ek cic cc ccc ccesvcceecdveebe 12 .00 
Ocean and Inland Water Srenapesbebicn-—Johascn TAR. A OT 1.63 
Elements of Transportation—Johnson ......................0 ee eeeee 1.63 
Railroad Reorganization—Daggett ........... 02... cece eee eee eee 2.10 
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RARFIC WORLD) 


4 daily and weekly publication designed to fulfill the needs of 
shippers, carriers, lawyers and all others who desire to keep 
abreast with the developments in the traffic world. 


Weekly Edition issued every Saturday by 


THE TRAFFIC SERVICE BUREAU 
at Chicago, Il, 


Copyright, 1912, by The Traffic Service Bureau. 
ISSUED IN TWO PARTS—PART ONE 








£. F. HAMM, President 
CHARLES CONRADIS, Vice-President and General Counsel 
w. Cc. TYLER, Secretary and Treasurer 
FRANCIS W. LANE, Editor 
&.c. VAN ARSDEL, Manager 
TERMS OF SUBSCRIPTION 
AR UORNE (id o's cele 1é 16604 We rb Hoe DRED REN IEs Ga vereyepes aes $10.00 
it IN ons Winignid «KE Detected sabe buh ebEEEE Ee bce ebdahie eh 6.00 
SE Cais 2s ob: wnt nbn e tea waht Rae bales 0 Sree eeheeee 3.00 
Pe GE, coins cndacncheguddsens cqak ss sregd i ctmeels 400 Ohne 25 





All subscriptions are payable in advance and renew auto- 
matically at end of period unless specific notification to contrary 
is given to publisher. 

All remittances should be made payable to order of THE 
TRAFFIC SERVICE BUREAU and should be in Chicago or 
New York exchange. We have to pay exchange on checks on 
outside banks. 





ADVERTISING RATES 


Advertising rates will be made known upon application to 
the Chicago office. 





SPECIAL SERVICE 


THE TRAFFIC SERVICE BUREAU has facilities for 
scuring any special information upon traffic matters desired. 
This includes examination of records, copying reports and tariffs 
or compiling data upon traffic affairs, either from the records of 
the Interstate Commerce Commission or from the records of 
any of the various state commissions. Charges for this service 
are based upon actual time consumed and are extremely low. 
Tel us what you want and we will tell you what we can do. 


Chicago Office...........e005- 30 South Market St. (Old No. 126) 
Washington Office................ 506 to 510 Colorado Building 
————————————————— 
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A LOOK AHEAD. 


Those people who are inclined to argue that there 
will be stagnation in the railway industry this year 
irom the fact that for some time back demands for 
equipment have not been on a scale comparable 
with the desires of producers of these goods are 
likely to recast their opinion during the present 
spring. The small clouds in view only serve to 
obscure the purer light and are not an index to the 
situation. The fact is that a broader view would 
show the existence of an entirely different condi- 
tion. 

During the recent convention in Chicago, the 
opinion was freely expressed among well-informed 
talway men, both operating men and engineers, 
that the period of holding back had endured about 
as long as it reasonably could. There are many 
things involved in the keeping up of maintenance, 
for example, which can be postponed for a time 
Without unduly increasing later annual charges. 
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But at last there comes a time when further delay 
causes costs to pile up with a rapidity not counte- 
nanced by good management. According to some 
very good authorities, that time is now up for many 
roads. 

Looking at the proposition from the traffic side, 
official reports show a remarkably small number of 
idle freight cars, and this is ascribed in part to the 
increase of the amount of traffic handled and further 
to the failure of the roads in recent time to replace 
the equipment which has gone to the scrap heap. 
The railways find it good business to avoid a 
temporary rush of traffic, but with business expand- 
ing steadily in many lines, it may be depended upon 
that they will meet the demands of the country as 
well as they have at any time in the past. There 
is always some backing and filling as well as spurts 
ahead. Although not unwavering, the line of busi- 
ness is steadily rising. There is every reason to ex- 
pect that it will rise this spring to a satisfactory 
height. 

Reports from the great agricultural districts are 
of an unusually optimistic vein in regard to the pro- 
duction of heavy crops, and increases in business 
are showing up more and more frequently from 
various sections represented in railway operation. 


A FIELD FOR DEVELOPMENT. 


A suggestion was recently made as to the desir- 
ability of the traffic officer broadening the field of 
his usefulness—not necessarily increasing his labor, 
but working so as to accomplish more in the same 
time or accomplishing the same amount in a better 
way. It has been the general conception of a traffic 
man, if he were a railroad man, that he should get 
business for his road on the most favorable terms; 
if an industrial traffic manager, that he should place 
the business of his company with such carriers and 
on such terms as should represent the minimum 
item in the total amount of the difference between 
manufacture and market.. This, of course, is the 
crudest possible statement of the conception; but 
it is perhaps definite enough. The point is that 
under this general conception the traffic man has 
confined himself to the simplest terms of buying 
and selling and other features incidental to the 
handling of traffic have been either ignored or con- 
sciously neglected. 

The same thought is suggested in an address pub- 
lished in THE TrRaFFIc WorLD of March 16, relating 
to the difficulties of the freight claim adjuster. It 


is not inconceivable that the railroad traffic man 
is rendering quite as valuable service to his com- 
pany when he is insisting upon the correct pack- 
ing of the shipment itself and even on its proper 
bestowal in a car, as when he is arranging 2 
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routing such that his company gets the prin- 
cipal haul. He may be saving many times the 
amount of the freight charges in the form of damage 
claims avoided. On the other hand, unless we are 
to assume that a freight claim successfully brought 
to a settlement always nets more than the actual 
loss—which we are not prepared to do—the indus- 
trial traffic manager can guard against the in- 
currence of damages in a manner which will increase 
his efficiency as an employe to a corresponding de- 
gree. In other words, the handling of traffic at this 
stage of the game is not done on a fixed cable. 
On the contrary, the whole proposition is one ad- 
mitting of a high degree of flexibility in manipula- 
tion, and the more fully this is taken into account 
the less call will there be for that expensive “hub,” 
as Mr. Barlow designates the freight claim adjuster, 
who gets the knocks from all the spokes represent- 
ing the various departments.. 

It is true that the causes of many loss and dam- 
age claims are beyond the immediate control of the 
traffic department, since they seem sometimes to be 
beyond the reach of the department most closely 
concerned. The point, however, is that there is no 
such definite line defining different departments as 
would take the proper performance of an obligation 
assumed wholly beyond the responsibility of the de- 
partment assuming it. Obviously, a contract to per- 
form a certain transportation service implies that 
this service shall be performed in such manner that 
a claim for loss or damage shall be only an occa- 
sional and remote contingency. To secure this re- 
sult a certain amount of co-operation between the 
traffic officer and the other departments concerned 
is essential. Further, it is not believed that the re- 
lations between these others and the traffic depart- 
ment are on many railroads in so strained a condi- 
tion that more cannot be done than generally is 
done to see that the obligation to ship safely and 
without loss is carried out. 

So far as the industrial traffic manager is con- 
cerned, the extent of the influence of his supervision 
is limited only by the capacity of the man himself. 
Proper packing is a matter that should be within 
his absolute control. Proper bestowal in the car- 
rier’s car is a matter which, without absolute per- 
sonal supervision, he should be able to control to 
a measurable degree. But the main thing is that 
it should be recognized by representative of carrier 
and shipper alike that the avoidance of loss and dam- 
age claims is a matter of mutual interest and that 
co-operative measures will go far to reduce the evil. 

Questions relating to the influence which the form 


_of packing should have upon rates have long been 


an object of study by shippers and railway men. 


Of course, any determination of equivalent pack- 
ages must be subject to modification, as the art of 


a. 
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manufacturing containers progresses, and what js 
accepted as standard practice to-day may become 
obsolete to-morrow. 


This subject of equivalent packages is treated 
from one angle in a decision allowing reparation, 
printed this week. 


Such decisions as this serve, as much as anything 
else, to emphasize the worth of the traffic man’s 
work and the necessity that he should extend his 
knowledge, and keep up to date not only in ques. 
tions directly related to rates and routings, but in 
many questions pertaining to the mechanic arts. 
The traffic manager who applies a new invention for 
the handling of the products of his house, or orig- 
inates a method of packing which will either re- 
duce the risk of damage or obtain a lower classifica- 
tion is surely demonstrating a versatility that com- 
mands a return. 


There is another line in which the industrial 
traffic manager can doubtless broaden the field of 
his usefulness immeasurably. This is in the mat- 
ter of the “short haul” between his factory or ware- 
house and the vehicle of the carrier. It is doubt- 
less a matter of common experience that the traffic 
representative of a shipper, during the time ex- 
pended in trying to work out a saving of one-eighth 
of a cent per hundred between Squoggleville and 
Podunk, finds that he has lost half a cent by reason 
of expensive and time-destroying methods of haul- 
age between his factory and the point of initial ship- 
ment. In that case he has lost not only the differ- 
ence between the two fractions, but doubtless, also, 
some of his capacity to get the most favorable 
terms by friction that may have been aroused dur- 
ing the contest. This suggests the desirability of 
modern means of conveyance in the factory and to 
the “short-haul” conveyance, the use of power other 
than horses for the latter, etc. But this is another 
story. 


TRAFFIC CLUB ELECTS. 


At a meeting of the Traffic Club of Chicago on 
March 26 the following-named officers were elected: 

President Frank B. Montgomery, traffic manager, 
International Harvester Co.; first vice-president, Edward 
S. Keeley, vice-president, C., M. & St. P. Ry.; second 
vice-president, J. W. Hicks, traffic manager, Sears, 
Roebuck & Co.; third vice-president, Fred H. Tristram, 
assistant general passenger agent, Wabash Railroad; 
secretary, Guy S. McCabe, general western freight agent, 
Pennsylvania Co.; treasurer, Charles B. Hopper, general 
freight agent, Goodrich Transportation Co.; directors for 
two years—Frank P. Eyman, assistant freight traffic 
manager, C. & N. W. Railway; Fred Zimmerman, ¢et- 
eral freight agent, I. H. Belt Railroad and C., I. & &. 
Railroad; Robert C. Ross, manager shipping depa't 
ment, J. T. Ryerson & Son; F. T. Randall, traffic mar: 
ager, Lyon & Healy. 
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APPEAL OF SHREVEPORT CASE 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., March 29.— 
It is understood here that the rail- 
roads or some of the Texas ship- 
pers are not unlikely to ask the 
Commerce Court to set aside the 
order of the Commission in the 
Shreveport case on the gfound that 
the Act to regulate commerce gives 
the Commission no power to remove 
a discrimination that is one of the 
results of state rates, lawfully made. 
Any other ground for asking a review has not appar- 
ently been obvious to those who have discussed the 
decisions. 

Application for an injunction on the ground that 
the rates are confiscatory might be resisted, with the 
suggestion that the basis is the same as that employed 
in the making of the rates within Texas, and to which 
no objection has been made by the carriers—that is, 
objection in the form of applications to courts for relief. 
It is true that the International & Great Northern, one 
of the carriers involved in the complaint, is in the 
hands of receivers, but that hardly makes out even a 
prima facie case on a contention that the rates are 
confiseatory. 

According to the understanding here, if the carriers 
do not contest the orders in the courts, the Texas 
commission might issue orders reducing the intrastate 
rates so as to break the adjustment which the Com- 
mission sought to make by giving Shreveport rates on 
as low a basis -into Texas as the carriers have on traffic 
moving out of Dallas. Such an order by the Texas 
commission, it is believed, would force the carriers to 
take the matter to the courts on the plea that the 
Texas-made rates are too low to afford just compensa- 
tion for the property used in performing the services. 
But such an order, if allowed by the carriers to become 
effective, would be an invitation to the Commission to 
make another effort, under the section authorizing it 
to remove discrimination, to put Shreveport on the 
Dallas basis. 

From Louisiana much is heard of congratulations 
bestowed upon the counsel for the Louisiana commission, 





Messrs. Barrow and Atkins, to whom, with Mr. Walter 
and their other associates, credit is deservedly given 
for a brilliant exposition of their side of the case. The 


southern states are especially interested in the deci- 
sion, because their commissions have made many ad- 
justments for the benefit of their local interests. Ac- 
cording to the view generally held, others are subject 
to such disarrangement as was made in the so-called 
Dallas-Shreveport adjustment, made wholly by the Texas 
commission. A. E. H. 


WICHITA TRAFFIC MEN ORGANIZE. 
The traffic men of the largest business organiza- 


week. The officers are: President, W. G. King, traffic 
tions in Wichita, Kan., organized an association last 
manager of the Cox-Blodgett Dry Goods Co.; secretary, 


G. J. Ottsen, 
Stock Yards. 

Meetings will be held on the third Tuesday of each 
month. 


traffic manager for the Wichita Union 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


—_— 


Texas Was Favored 


OPINION NO. 1813 


NO. 3918. (23, I. C. C., REP. 31.) J. J. MEREDITH, 
SHELBY TAYLOR AND HENRY B. SCHREIBER, 
CONSTITUTING THE RAILROAD COMMISSION 


OF LOUISIANA, VS. ST. LOUIS SOUTHWESTERN 
RAILWAY CO. ET AL. 


Submitted Jan. 16, 1912. Decided March 11, 1912. 

The rates from Shreveport, La., to points in eastern Texas are 
higher than are maintained from Dallas, Houston and 
other cities within Texas to such points under substan- 
tially similar circumstances and conditions. This com- 
plaint attacks the rates from Shreveport as unreasonable 
and as discriminatory when compared with Texas intra- 
state rates of the same carriers; Held, 


1. That the present class rates out of Shreveport to certain 
points in Texas on the Texas & Pacific Railway, and on 
the Houston, East & West Texas Railway, are unreason- 
able, and reasonable rates are prescribed for the future. 


2. That the present relation of rates gives an undue preference 
to the Texas cities in question and effects an unlawful 
discrimination against Shreveport, and the carriers or- 
dered to cease and desist from charging higher rates upon 
any commodity from Shreveport to Dallas or Houston or 
points intermediate thereto than are contemporaneously 
charged by them for the carriags of such commodity to 
equidistant points from Houston or Dallas toward Shreve- 
port. 

3. That if a state, by the exercise of its lawful power, establishes 
rates which the interstate carrier makes effective upon 
state traffic, that carrier does so with the full knowledge 
that the federal government requires it to apply such rates 
under like conditions upon interstate traffic. To say that 
an interstate carrier may discriminate against interstate 
commerce because of the order of a state commission 
would be to admit that a state may limit and prescribe 
the flow of commerce between the states. 


4. That section 3 of the act, forbidding undue discrimination in 
favor of or against any person or locality, applies not only 
as to two interstate hauls, but also as to two hauls one of 
which is interstate and the other intrastate, and the fact 
that the carrier’s rates in the latter case are established 
by a state commission does not relieve the carrier of the 
paramount duty, which rests upon it irrespective of its 
obligation to the state, to so adjust its rates that, as to 
interstate traffic, justice will be done between communities 
regardless of state lines. The effective exercise of its 
power affecting interstate commerce makes necessary 
the assertion of the supreme authority of the national 
government, and Congress has appropriately exercised this 
power in the provision of the act touching discrimination. 


5. That the provision in section 1 that the act shall not apply 
to commerce wholly within a state was intended as a 
recognition of the fact that Congress was not assuming 
to regulate transportation entirely within the borders of 
a state and does not by the broadest construction justify 
the inference that an interstate carrier may pursue a 
policy of rate making within a state that would affect 
unlawfully commerce among the states and thus violate 
the express prohibition of the act against discrimination 
affecting interstate commerce. 


6. That the policy of denying to Shreveport similar privileges in 
the concentration of cotton as are accorded to Texas cities 
is also discriminatory, and the carriers will be ordered to 
make applicable at Shreveport whatever lawful practices 
obtain in this connection at Texas points on defendant’s 
lines under like condition. 


Walter Guion, R. G. Pleasant, W. M. Barrow, J. J. 
Meredith, Geogre T. Atkins, Jr., and Luther M. Walter 
for complainants. 

Baker, Botts, Parker & Garwood, H. A. Scandrett 
and F. C. Dillard for Houston & Shreveport Railway Co. 
and Houston, East & West Texas Railway Co. 

S. H. West, E. B. Perkins, Hiram Glass, W. F. Mur- 
ray and Roy F. Britton for St. Louis Southwestern Rail- 
way Co.; St. Louis Southwestern Railway Co. of Texas, 
and Bastern Texas Railroad Co, 

A. S. Coke, A. H. McKnight and J. L. West for Mis- 
souri, Kansas & Texas Railway Co. of Texas. 

J. S. Hershey for Gulf, Colorado & Santa Fe Rail- 
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way Co,; Texas & Gulf Railway Co., and Gulf & Inter- 
state Railway Co. 

T. J. Freeman, H. G. Herbel and N. M. Leach for 
Texas & Pacific Railway Co. and International & Great 
Northern Railroad Co. 

John A. Smith for New Orleans Cotton Exchange and 
New Orleans Board of Trade, interveners. 

C. W. Hayward for New Orleans Board of Trade, 
Limited, and Wholesale Grocers’ Association of New 
Orleans, interveners. 

H. H. Haines for Galveston Commercial Association, 
intervener. 

R. B. 
veners. 

T. L. Torrans for Torrans Manufacturing Co., inter- 
vyener. 

J. T. Webster for cotton shipping interests of Pitts- 
burg, Tex., interveners. 

Leo Krouse for Texarkana Board of Trade, inter- 
vener, 

E. W. 
intervener. 

E. S. Hicks for Tenaha, Tex., interests, interveners. 

E. H. Carter and J. L. Williams for east Texas 
shippers, interveners. 

W. R. Crawford for Shelby County, 
interveners., 

H. C. 
veners, 

J. L. Chadswick for Penola County, Tex., interests, 
interveners. 


Walker for Jefferson, Tex., interests, inter- 


Anderson for Monroe Progressive League, 


Tex., interests, 


Wiley for Garrison, Tex., interests, inter- 


Report of the Commission. 


LANE, Commissioner: 

This proceeding places in issue the right of inter- 
state carriers to discriminate in favor of state traffic 
and against interstate traffic. The gravamen of the 
complaint is that the carriers defendant make rates out 
of Dallas and other Texas points into eastern Texas 
which are much lower than those which they extend 
into Texas from Shreveport, La. A rate of 60 cents 
earries first-class traffic to the eastward from Dallas a 
distance of 160 miles, while the same rate of 60 cents 
will carry the same class of traffic but 55 miles into 
Texas from Shreveport. For further illustration of the 
rate situation reference is made to the appendix of this 
report. 

The railroad commission of Louisiana has brought 
this proceeding under direction of the legislature of 
that state for two purposes: (1) To secure an adjust- 
ment of rates that will be just and reasonable from 
Shreveport into Texas; and (2) to end, if possible, the 
alleged unjust discrimination practiced by these inter- 
state railroads in favor of Texas state traffic and against 
similar traffic between Louisiana and Texas. 


The railroads deny that the rates out of Shreveport 
are unreasonable, but place their defense mainly upon 
the proposition that they are compelled by the railroad 
commission of Texas to effect the discrimination here 
involved. 

Policy of the Texas Commission. 


The railroad commission of Texas, while not made 
a party to this proceeding, was notified of the hearing 
but was not represented thereat. The position which 
it takes, however, appears from the following letter, 
which was incorporated in the record: 
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Austin, Tex., Sept. 12, 191), 
Mr. H. B. Pitts, 
Secy. Progressive League, Marshall, Tex. 
Dear Sir: We beg to acknowledge the receipt of your lette, 
of the 9th inst. with which you inclose letter from Mr. 4 
Kahn of Shreveport to Mr. W. L. Martin of your city, with 


th 


reference to securing a reduction of rates on classes from 
Shreveport, and we note your request for a statement from this 
commission in order that yOu may properly understand the mat- 
ter involved, and in reply you are advised: . 

For the rates referred to from Shreveport to Texas points 


to be reduced would, in the opinion of this commission, be ve; 
much against the interests of the Texas jobber whom it has 
been the endeavor of this commission to protect, and by way of 
explanation we will state: . 

Shreveport enjoys now, and has for years past, very low 
carload rates from northern and eastern points, much lower than 
the carload rates on the same commodities from the same points 


to Texas jobbing points. These carload rates in, plus their |oca! 
rates out; to Texas points gave them, of course, an advantag: 
over the Texas jobber, and to offset this the commission adopte, 


an adjustment of rates which you will find on page 263 of ow 
nineteenth annual report, copy of which is being mailed to yoy 
under another cover. For the local rates to be now reduced 
from Shreveport to Texas points would tend to counteract t! 
effect of the commission’s action, and to place the Texas jobbe; 
at the same disadvantage under which he previously labored. 

Yours respectfully, ALLISON MAYFIELD, 

Chairman 

This letter supports on the one hand the theory 
of the Louisiana commission that the Texas commission 
is acting in loco parentis to the jobbing interests of 
Texas, and on the other hand supports the theory of 
some of the carriers justifying the higher local rates out 
of Shreveport upon the ground that the through rate 
from point of origin in the North and East to Texas, 
when made up of the rate to Shreveport plus the local 
out of Shreveport, is not unreasonable. (See appendix.) 

This latter contention has been made before the 
Commission at various times, and we have uniformly 
held that a carrier could not impose an unreasonably 
high local rate upon any community because of the ad- 
vantages that it properly enjoyed for securing low in- 
bound rates. See Commercial Club of Omaha vs. C., R. 
I. & P. Ry. Co., 6 I. C. C., 675; Daniels vs. C., R. 1. & 
P. Ry. Co., 6. I. C. C., 458; Eau Claire Board of Trade 
ease, 5 I. C. C., 293; Savannah Bureau of Freight & 
Transportation case, 8 I. C. C., 377. 

It is not the function of a railroad to equalize the 
commercial advantages of cities. If Shreveport is so 
situated by reason of her position on the Red River 
and her proximity to the Mississippi that the railroads 
serving her are justified in extending to her inbound 
rates which are lower than those extended to Dallas 
and other cities in Texas, this is her advantage of 
which she may take full benefit. The carriers may 
not say that they will absorb in the outbound rates such 
advantages as Shreveport has upon her inbound rates. 
Railroads may assume that they have the right to 
control the destinies of cities and limit their jobbing 
territory or expand it as they see fit, but this is not 
a policy consistent with the theory of governmental 
regulation. If the inbound rates to Shreveport are com- 
pelled by natural conditions the discrimination in her 
favor is not undue. If, however, this is an artificial 
relation established by the railroads, it is unlawful. If 
natural, the railroads certainly should not destroy it. 
If artificial, it never should have been established and 
should now be removed. The Act to regulate commerce 
is the outgrowth of a popular conviction that the rail- 
roads when unhampered by restrictive law attempted 
successfully to prescribe and define the channels ol 
commerce in such way as to favor certain localities, 
industries and individuals. By the institution of this 
act Congress substituted for the reguiation of trade by 
common carriers the regulation of common carriers by 
the government in accordance with certain prescribed 
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rules to be applied as to ascertained conditions. We do 
not here pass upon the relation between the rates into 
Shreveport from the North and East and those extended 
py the carriers to Texas points. If Texas communities 
have just reason to complain of this relationship which 
bas been created by the carriers, hearing will be given 
them upon this matter and the full power of the Com- 
mission exercised to correct any wrong which may exist 
in this situation. 

There appears to be little question as to the policy 
of the Texas commission. It is frankly one of protec- 
tion to its own industries and communities., We find in 
the early reports of that commission, which are quoted 
at length in the record, evidences that the Texas com- 
mission believed that the interstate carriers operating 
from the North and the East into Texas were pursuing 
a policy hostile to the development of that state. The 
Texas commission was conscious that it was within the 
power of these interstate carriers to so adjust rates as 
to make Texas entirely or largely dependent upon other 
states and thus restrict the growth of her cities and 
fix the nature of her industries, the employments of her 
people, and the character of her civilization so far as 
these depend on economic and industrial conditions. 
With this thought in mind, the Texas commission sought 
to establish a Texas policy and to make the railroads 
within that state contribute in the manner believed 
by her own people to best subserve their own interests. 
Accordingly we find in the fifth annual report of that 
commission (page 5) the following: 


To Texas as a whole it is of the most vital concern that 
there should be within her limits at proper places jobbing and 
manufacturing establishments. Besides adding to the citizen- 
ship of the state a desirable population and furnishing employ- 
ment to persons already in our midst and enhancing the taxable 
values of the state, and, as a cOnsequence, under wisely admin- 
istered government, aiding in ultimately reducing the rate of 
taxation, and besides the home market they afford to the tiller 
of the soil and other producers, including manufacturers, for 
their products, if men, in Texas, having the capital to engage in 
a wholesale business or in a manufacturing enterprise, for the 
suecess of which natural conditions are favorable, they have as 
much right to invest their means in such business or enterprise 
as a man in Illinois or Missouri has to embark in such business 
or enterprise in his state. Some of the Texas lines of railway, 
constituting parts of interstate systems of railway interested in 
long hauls, appear to be hostile to a policy which would foster 
Texas jobbing and manufacturing interests, while other lines 
manifestly favor such a policy. Outside cities bring to bear 
every pressure they can to coerce all Texas lines into a course 
favorable to their interests and adverse to the interests of Texas 
cities with respect to jobbing and manufacturing. * * * This 
commission has always had in mind the securing of relatively 
just state and interstate rates, with a view of enabling Texas 
po ein nog and manufacturers to do business in competition with 
outsiders. 


It was apparently not the prime desire of the Texas 
commission that rates within the state should be low, 
but rather that the interstate roads should not make 
rates so low upon commodities which Texas could sup- 
ply to herself as could hinder the growth of her cities 
as manufacturing and distributing centers. 


This commission has often stated to the freight agents and 
trafic managers in their meetings with it that if the railroad 
companies engaged in interstate shipment would make and 
maintain rates which would be fairly compensatory to them on 
such shipments this commission would do all in its power by 
its rates to secure them reasonable revenue on their railroad in- 
vestments in this state, and we now repeat that statement, but 
this suggestion contemplateg good faith on both sides in the 
making and maintenance of rates. (Fourth annual report, page 
7.) 


19 

Again we find the thought expressed in the letter 
from the chairman of the Texas state commission, quoted 
above, expressed in the report of that commission for 
1896 (page 10), wherein it is said: 


_The commission did not feel disposed when it gave the 
notice in the form stated, nor has it ever been inclined to. deny 
to the railroad companies such rates as are reasonably com- 
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pensatory, even though to do so would necessitate an increase 
in rates; yet as a condition precedent to anything like a general 
increase in state rates the commission was and is determined 
that the railroad companies shall show that they received 
reasonable compensation for transportation by them of inter- 
state freights in order that it may be seen by the commission 
that they are not sacrificing their revenues on interstate hauls 
and seeking to recoup their losses against the people of Texas. 
* * * In making the demand there was no injustice to the 
railroads, for, viewed simply as roads operating in the state, 
it is to their interest to favor our policy of bringing goods from 
abroad into Texas cities in carload quantities and in distributing 
them from the jobbng houses in such cities in less-than-carload 
quantities among the retailers. As the freight charges they 
receive on local less-than-carload shipments in the state added 
to what they receive in the division of through rates on carload 
shipments to the Texas jobber usually amount to more than they 
receive in the division of through rates on less-than-carload 
shipments from a jobber outside the state to a retailer in the 
state; and it can be shown to be to their advantage to pursue 
a policy favorable to the development of manufacturing in Texas. 
While by pursuing, along the lines indicated, a course favorable 
to the upbuilding of Texas jobbing and manufacturing enter- 
prises, the interests of Texas roads considered as such would 
be subserved, yet, constituting, as some of the Texas roads do, 
parts of interstate systems, the interests of the systems rather 
than the interest of the Texas lines are too often regarded. 
Here lies the main difficulty, in our opinion, in securing a just 
arrangement of interstate rates. It can be met either by those 
lines which are not dominated by outside influences taking a firm 
stand and co-operating with this commission to compel the 
other lines to act justly toward Texas interests, or, if adjust- 
ments cannot be made by consent, by the Interstate Commerce 
Commission, with an intelligent grasp of the situation, when 
appealed to, making the proper adjustment. 

Quotations need not be multiplied to demonstrate 
that Texas has a policy of her own with respect to the 
protection of home industry which has been made effect- 
ive by consistent and vigorous action on the part of 
her commission. If interstate carriers were determined 
upon a long-haul policy which tended to make the people 
of Texas dependent upon the merchants and the manu- 
facturers of other states, the Texas commission frankly 
declared that it would meet this policy in such way 
as to save the interests of Texas from being at the 
mercy of these interstate carriers. At the time when 
these reports were written, from which quotation has 
been made, it is to be noted that the Interstate Com- 
merce Commission lacked the powers which it now has; 
rates were unstable, competition was intense by means 
of rebates, and it is not unfair to say that there was 
no system of rate-making into the Southwest upon which 
the Texas commission could rely. That interstate rates 
from northern points are not now so low as to cause 
the Texas commission to indulge the fears which pos- 
sessed it in earlier years is made manifest by the fact 
that it sought before this Commission within two years 
the reduction of class rates from St. Louis. See R. R. 
Commission of Texas vs. A., T. & S. F. Ry. Co., 20 
I. C. C.,2 463. This was a proceding in the interest of 
the consumers and not primarily for the protection of 


jobbing interests. 

That Texas, however, has not abandoned her pur- 
pose to retain so much of her trade within her own 
state as is possible is evidenced by what is known as 
the Texarkana rate adjustment. See Nineteenth Annual 
Report, R. R. Commission of Texas, page 263. By this 
adjustment the normal scale of rates applying upon a 
large number of articles, including carload and less- 
than-carload shipments of all articles which are in car- 
loads, subject to fifth class and classes A, B, C, D and E 
rates, was reduced by 20 per cent: 1. Between points 
on the Texas & Pacific Railway and the Denison & 
Pacific Suburban Railway east of and including Denison, 
Sherman and Dallas, but not from Texarkana, Waskom 
and intermediate points on the Texas & Pacific Railway. 
2. Between points on the Missouri, Kansas & Texas 
Railway of Texas east of and including McKinney, but 
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not from jefferson, Waskom, and intermediate points 
on the Missouri, Kansas & Texas Railway of Texas. 
3. Between points on the St. Louis Southwestern Rail- 
way of Texas east of and including Sherman, Plano and 
Dallas, and north of and including Tyler, but not from 
Texarkana. 

Then follows this significant language: 


Ruling. Rates provided in this adjustment are not available 
on shipments to or from Texarkana. 


Thus the interior cities of Texas were protected 
against what was doubtless deemed the unfair compe- 
tition of Texarkana, a border city, and other similarly 
situated points. 

One illustration of the policy pursued by the Texas 
commission by which it is claimed advantage is given 
to Texas cities as against Shreveport is in the matter 
of the concentration of cotton. We are asked to estab- 
lish concentration rules at Shreveport upon Texas cot- 
ton. The record discloses extensive correspondence upon 
this question between the railroads and the Texas com- 
mission, a portion of which is here given: 


The Honorable Railroad Commission of Texas, 
Austin, Tex. 
Gentlemen: We have received requests from cotton men 


along our line south of Shreveport, also on the Texas & Gulf 
and Timpson & Henderson, also merchants at Shreveport, for the 
establishment of a concentrating privilege at Shreveport on 
cotton from the points indicated. 

We have hesitated so far to eStablish any such privilege, 
feeling that it might not meet with the entire approval of the 
railroad commission of Texas. However, we are advised that 
such privilege would give a better market for cotton to the pro- 
ducers along the lines indicated, and as such would be an ad- 
vantage to the Texas farmer. 

Under the circumstances, if you will advise us that you do 
not disapprove of the plans, we will take steps to see if we 
cannot meet the views of our cotton friends in regard to this 
feature. Yours truly, 

J. R. CHRISTIAN, G. F. A. 


Under date of Oct. 6, 1910, Chairman Mayfield wrote 
Mr. Christian as follows: 


Referring to your letter of September 15, with respect to 
the contemplated establishment by your line of a concentrating 
rrivilege at Shreveport on cotton from points on your line 
south of Shreveport, and also from Texas & Gulf and Timpson 
& Shreveport points, we beg to advise you that your communi- 
cation has been duly considered by the commission and we beg 
to state that the establishment of such an arrangement would 
not meet with the approval of this commission. 

The policy of the Texas commission is, moreover, 
not without opposition within that state. Galveston, 
which enjoys low water rates, claims that for this rea- 
son she is the object of discrimination, a differential 
having been placed against distribution from that city. 
The Galveston Commercial Association has brought suit 
against the Texas railroad commission complaining of 
this condition. In that suit Galveston has been success- 
ful in the lower court, and it was stated at the hearing 
in this case that if the Supreme Court sustained the 
lower court it would probably mean a complete re- 
adjustment of rates in Texas; that, in fact, it would 
be necessary for the Texas railroad commission to make 
its tariffs upon an entirely different plan, and that the 
railroads would be prepared to suggest new tariffs to 
the Texas commission which would alter the relation, 
not only between Galveston and other Texas cities, but 
between Shreveport and Texas cities. 


The Problem Raised. 


The petition of the complainants is that this Com- 
mission “establish the same basis of rates of trans- 
portation between Shreveport and east Texas points as 
are accorded by defendants” to Texas competitors of 
Shreveport interests in the same line of business for 
the same distances.” 
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With this petition we cannot comply unless such 
power has been granted us under the first, third ang 
fifteenth sections of the Act to regulate commerce. We 
have no power to require an interstate carrier to put 
into effect from an interstate point a state-made sched. 
ule of rates; our power is limited to condemning yp. 
reasonable rates and fixing maximum rates that are in 
our judgment just and reasonable. Therefore we may 
not say that because a carrier has in effect state-made 
rates upon state traffic such rates shall be establisheq 
by it upon interstate business, for, to put the matter 
bluntly, the rates fixed by a state commission are not 
prescribed as a standard by the act of Congress govern. 
ing interstate rates of transportation. The Texas rates 
as such, therefore, we may not prescribe. 
they stand the test of reasonableness 
adopted. 


If, however, 
they may be 


Passing then to the question of discrimination, has 
this Commission the power to say that whatever rates 
an interstate carrier makes between points in Texas 
shall not be exceeded for the same distance under like 
conditions between Shreveport and Texas points? In 
other words, may a carrier engaged in interstate com- 
merce discriminate against a city beyond the border of a 
state by imposing upon that city’s traffic rates which 
deny its shippers access upon equal terms to the com- 
munities of an adjoining state? 

This is an appeal to the powers lodged in this 
Commission under the third section of the act—that 
provision which is aimed at the destruction of undue 
preference and advantage. We thus meet directly the 
most delicate problem arising under our dual system 
of government. Congress asserts its exclusive dominion 
over interstate commerce; the state asserts its absolute 
control over state commerce. The state for its own 
purposes establishes rates designed to protect its own 
communities and promote the development of its own 
industries. These rates are adopted by the interstate 
carriers upon state traffic, but are not adopted upon 
interstate traffic. Thus arises a discrimination in favor 
of communities within the state, and interstate com- 
merce suffers a corresponding disadvantage. May this 
Commission end such discrimination by saying to the 


interstate carrier: “You may not distinguish between 
state and interstate traffic transported under similar 
conditions. If the rates prescribed for you by state 


authority are not compensatory upon this specific traffic 
as to which discrimination is found the burden rests 
upon you, irrespective of your obligation to the state, 
to so adjust your rates that justice will be done be 
tween communities regardless of the invisible state line 
which divides them.” To which we are compelled to 
answer, that the effective exercise of its power regard 
ing interstate commerce, makes necessary the assertion 
of the supreme authority of the national government, 
and that the Congress has appropriately exercised this 
power in the provisions of the Act to regulate com- 
merce touching discrimination~ 


Power and Policy of Congress, 

The theory of our constitution is that a state may 
not live unto itself alone, either politically or com- 
mercially. Under the articles of confederation the sev 
eral states reserved to themselves certain powers which 
in their exercise made necessary “a more perfect union.” 
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This was established under the constitution, in which, 
as an outgrowth of experience, it was provided that 
Congress should have the power “to regulate commerce 
with foreign nations and among the several states.” It 
ig unnecessary to trace the growth and expansion of 
the national power under this provision of the organic 
law. With almost each decade some problem has arisen 
which has brought from the Supreme Court of the 
United States a fuller interpretation of this power 
granted to Congress, and underneath each one of these 
decisions may be found the fundamental doctrine of 
governmental necessity. The power granted to regulate 
a commerce by wagon and the sailing ship has been 
found adequate for the necessities of a national life to 
which the railway and the telegraph are essential. 
Under the protection and authority of the federal gov- 
ernment our commerce has known no state lines, we 
have enjoyed freedom of trade between the people of 
the various states, and our railroad systems have been 
constructed to convey a national commerce. While char- 
tered by the states, they have become the interstate 
highways of the United States. They are the roads of 
the whole people, and not of any part or section of 
the people. Congress has commanded that all carriers 
which engage in interstate commerce shall be linked 
together as through routes; that they shall provide rea- 
sonable facilities for operating such routes; that they 
shall establish and enforce just and reasonable classifi- 
cations of property for transportation with reference to 
which rates, tariffs; regulations, or practices may be 
prescribed (section 1); that they shall construct switch 
connections with any lateral, branch line of railroad, or 
the private sidetrack of any shipper tendering interstate 
traffic for transportation (section 1); that they shall not 
discriminate between persons (section 2), or between 
connecting lines (section 3); that in time of war or 
threatened war preference shall be given to military 
traffic; that the books and files of such carriers shall 
be open to the inspection of the federal Commission 
(section 20); that the Commission may have power to 
prescribe just and reasonable rates, classifications, regu- 
lations and practices; fix the division of joint rates in 
certain cases (section 15); prescribe a uniform system 
of accounts and the manner of keeping the same (sec- 
tion 20); and that the initial carrier shall be responsi- 
ble for loss or damage to property caused by it or by 


other carriers over whose lines such property may 
pass (section 20). 


By all these provisions of the law, as-by others, 
Congress has clearly manifested its purpose to unite our 
railroads into a national system. The law acts only 
on those which do an interstate business; but in the 
conveying of property destined from a point in one 
State to a point in another this brings within the con- 
trol of Congress all such carriers as do not exclude 
themselves from participating in such traffic. 


_ Whilst every instrumentality of domestic commerce is sub- 
ject to state control, every instrumentality of interstate com- 
merce may be reached and controlled by national authority so 
far as to compel it to respect the rules for such commerce law- 
fully established by Congress. (Mr. Justice Harlan, Northern 
Securities case, 193 U. S., 197.) 

While with reference to some of them (instrumentalities of 
commerce), which are local and limited in their nature or 
sphere of operation, the states may prescribe regulations until 
Congress intervenes and assumes control of them; yet, when 
they are national in their character, and require uniformity of 
regulation affecting alike all the states, the power of Congress 
v : a ~ Justice Field in Gloucester Ferry case, 114 
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Construction of the Law. - 


The power of Congress being unquestioned, we find 
that as carriers of interstate commerce the defendants 
under the act (section 3) may not give any undue or 
unreasonable preference or advantage to any locality 
or any particular description of traffic in any respect 
whatsoever, or subject any locality, or any particular 
description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 
Does this mean that as between two points doing inter- 
state business the interstate carrier shall not prefer 
one over the other, but that as between a point in one 
state and a point in another state the interstate carrier 
may unduly discriminate so as to prefer a point in one 
state as against the other? If this is the meaning of the 
section, the law has recognized that an interstate car- 
rier may properly discriminate within a state as against 
interstate commerce. Such construction is, however, 
entirely inconsistent with the letter of the statute and 
with its purpose. A clearer and fairer, and to our 
minds the only reasonable reading of the law, is one 
which credits Congress with the intention of stopping 
all undue discrimination by interstate carriers. It may 
be said without exaggeration that it is the paramount 
duty of interstate carriers under this act to avoid dis- 
crimination. The penalties placed against any course 
of policy leading to such result are severe. There can 
be no justification for granting to one locality an advan- 
tage over another not arising out of difference in trans- 
portation conditions. The orders of a state commission 
enforcing a discrimination against interstate commerce 
are not acceptable under the law. 


Even though a power exerted by a state, when inherently 
considered, may not in and of itself abstractly impose a direct 
burden on interstate commerce, nevertheless such exertion of 
authority will be a direct burden on such commerce if the 
power as exercised operates a discrimination against that com- 
merce, or, what is equivalent thereto, discriminates against the 
right to carry it on. (Mr. Chief Justice White, Pullman Com- 
pany case, 216 U. S., 65.) 

No state by the exercise of, or by the refusal to exercise, 
any or all of its powers may substantially discriminate or di- 
rectly regulate interstate commerce or the right to carry it on. 
(Mr. Justice McKenna in Oklahoma vs. Kansas Natural Gas 
Co., 221 U. S., 261.) 

We come then to the question whether these acts are within 
the power of Congress under the commerce clause of the con- 
stitution, considering that they are not confined to vehicles 
used in moving interstate traffic, but embrace vehicles used in 
moving intrastate traffic. The answer to this question depends 
upon another, which is, Is there a real or substantial relation or 
connection between what is required by these acts in respect of 
vehicles used in moving intrastate traffic and the object which 
the acts obviously are designed to attain, namely, the safety 
of interstate commerce and of those who are employed in its 
movement? Or, stating it in another way: Is there such a close 
or direct relation or connection between the two classes of 
traffic, when moving over the same railroad, as to make it 
certain that the safety of the interstate traffic and of those who 
are employed in its movement will be promoted in a real or 
substantial sense by applying the requirements of these acts to 
vehicles used in moving the traffic which is intrastate as well 
as to those used in moving that which is interstate? If the 
answer to this question, as doubly stated, be in the affirmative, 
then the principal question must be answered in the same way. 
And this is so, not because Congress possesses any power to 
regulate intrastate commerce as such, but because its power to 
regulate interstate commerce is plenary and competently may 
be exerted to secure the safety of the persons and property 
transported therein and of those who are employed in such 
transportation, no matter what may be the source of the 
dangers which threaten it. That is to say, it is no objection 
to such an exertion of this power that the dangers intended 
to be avoided arise, in whole or in part, out of matters con- 
nected with intrastate commerce. (Mr. Justice Van Devanter, 
Safety Appliance case, 222 U. S., 20, 26 


If a state by the exercise of its lawful power estab- 
lishes rates which the interstate carrier makes effective 
upon state traffic, such carrier does so with the full 
knowledge that the federal government requires it to 
apply such rates under like conditions upon interstate 
traffic. 
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Language of the Act. 


It is further said that the carriers within the state. 
of Texas are protected from the provisions of the Act 
to regulate commerce by that clause in its first section, 
reading: , 

Provided, however, That the provisions of this act shall not 
apply to the transportation of passengers or property, or to 
the receiving, delivering, storage or handling of property wholly 
within one state and not shipped to or from a foreign country 
from or to any state or territory as aforesaid. 

This language was intended as a recognition of the 
fact that Congress by this act was not assuming to 
regulate transportation entirely within the borders of a 
state. It does not by the broadest construction justify 
the inference that an interstate carrier may pursue a 
policy of rate making within a state that would affect 
unlawfully commerce among the states. The phrase 
“among the several states,” as recently defined by Mr. 
Justice Van Devanter with nice precision, “marks the 
distinction for the purpose of governmental regulation 
between commerce which concerns two or more states 
and commerce which is confined to a single state and 
does not affect other states, the power to regulate the 
former being conferred upon Congress and the regulation 
of the latter remaining with the states severally.” Mon- 
dou vs. N. Y., N. H. & H. R. R. Co., 223 U. S., 1, decided 
Jan. 15, 1912. It is not merely the commerce which is 
confined to a single state which is state commerce, but 


that which “does not affect other states.” The state 
goes untouched as to its railroad policies so long as 
they do not trench upon the interstate field. Congress 


does not say that state rates shall be reasonable or 
that rebates upon state traffic shall be unlawful or that 
discrimination between localities within the state shall 
not be allowed. To reach these matters, so far as they 
do not affect interstate commerce, is the prerogative 
of the state, which is recognized and protected by the 
language of the act quoted. 


But, as to the nation, Congress has prohibited car- 
riers of interstate commerce from giving undue prefer- 
ence or advantage to one community over another. To 
say that this prohibition permits such carriers to exclude 
a city within the state of Louisiana from doing business 
upon equal terms with the cities in Texas is to distort 
the plain meaning of the act and make the regulation of 
interstate commerce farcically ineffective. To say that 
interstate carriers may so discriminate because of the 
orders of a state commission is to admit that a state 
may limit and prescribe the flow of commerce between 
the states. 


And if one state may exercise its power of fixing 
rates so as to prefer its own communities all states 
may do so. There would thus arise a commercial con- 
dition more absurd and unbearable than that which 
obtained prior to the constitution, when each state sought 
to devise methods by which its commerce could be 
localized. How utterly incongruous the result if the 
interstate carriers of Ohio should be allowed to make 
rates within that state which would so confine the com- 
merce of its communities as to exclude on equal terms 
that of Buffalo or of Pittsburgh; and what national sys- 
tem of regulation could there be if interstate commerce 
could be discriminated against after such fashion? Mani- 
festly Congress has dealt with the railroads of the coun- 
try as servants of a national commerce and has accord- 
ingly laid down the rule of fair play, to which they 
must conform. 
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Congress passed this act with full knowledge and 
profound appreciation of those decisions of the Supreme 
Court,in which it had been held that state commerce was 
that wholly within a state “and not affecting interstate 
commerce,” as is fully shown by the Cullom report of 
1886, out of which grew the Act to regulate commerce. 
“While the decisions of the United States Supreme 
Court,” says this report, “may not perhaps afford as 
conclusive an answer to this question (What is inter. 
state commerce?) as to the preceding one, we believe 
they indicate very clearly what the view of that tribunal 
will be when it is called upon to more closely draw the 
line between that commerce which is wholly subject 
to state authority and that which is exclusively under 
the jurisdiction of Congress.” 


The report quotes this language from Gibbons vs. 
Ogden: 


It is not intended to say that these words comprehend that 
commerce which is completely internal, which is carried on 
between man and man in a state, or between different parts of 
the same state, and which does not extend to or affect other 
states. (The black-face types are those of the report.) * * * 
But in regulating commerce with foreign nations the power of 
Congress does not stop at the jurisdictional lines of the several 
states. It would be a very useless power if it could not pass 
those lines. * * * If Congress has the power to regulate it, 
that power must be exercised wherever the subject exists. If 
{t exists within the states, if a foreign voyage May commence 
or terminate at a port within a state, then the power of Con- 
gress may be exercised within a state. This principle is, if 
possible, still more clear when applied to commerce ‘‘among 
the several states.”’ * * * The power of Congress, then, whatever 
it may be, must be exercised within the territorial jurisdiction 
of the several states. 


After quoting other decisions, the report continues: 


There has been some dispute as to the extent to which the 
states may go in imposing regulations upon the instrumentali- 
ties of commerce which may indirectly affect interstate com- 
merce until Congress sees fit to prescribe a uniform plan of 
regulation. 


Then is cited with approval language from the deci- 
sion in Hall vs. DeCuir, 95 U. S., 485, which involved 
an act of the state of Louisiana prohibiting discrimina- 


tion by common carriers of passengers between persons 
of different race or color. 


The act was declared to be an intereference with interstate 
commerce, even if construed to be limited to that part of the 
carriage within the state. Upon this point the court said: 
‘While it purports only to control the carrier when engaged 
within the state, it must necessarily influence his conduct to 
some extent in the management of his business throughout his 
entire voyage. His disposition of passengers taken up and put 
down within the state, or taken up to be carried without, cannot 
but affect in a greater or less degree those taken up without 
and brought within, and sometimes those taken up and put 
down without. * * * It was to meet just such a case that the 
commercial clause in the constitution was adopted. 


Again the report quotes from Brown vs. Houston, 
114 U. S., 622: 


In short, it may be laid down as the settled doctrine of this 
court at this day that a state can no more regulate or impede 
commerce among the several states than it can regulate or 
impede commerce with foreign nations. 


The committee comes to certain conclusions which 
it says have been conclusively established from the de- 
cisions to which reference has been made. Among these 
conclusions is this: 


Commerce among the states includes the transportation of 
persons and property from a place in one state to a place in 
another state. nterstate commerce is all commerce that con- 
cerns more states than one, and embraces all transportation 
which begins in one state and ends in or passes through an- 
other state. 


In presenting the Act to regulate commerce to the 
Senate the Cullom committee said: 


The provisions of the bill are based upon the ‘theory that 
the paramount evil chargeable against the operation of the 
transportation system of the United States as now conducted 
is unjust discrimination between persons, places, commodities 
or particular descriptions of traffic. The underlying purpose 
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and aim of the measure is the prevention of these discrimina- 
tions, both by declaring them unlawful and adding to the 
remedies now available for securing redress and enforcing pun- 
jshament, and also by requiring the greatest practicable degree 
of publicity as to the rates, financial operations and methods 
of management of the carriers. 

In view of this internal evidence that Congress was 
not only Officially aware, but that its attention had been 
directly called to those decision of the Supreme Court 
touching upon the boundary line between federal and 
state control, it certainly may mot be truthfully said 
that Congress intended that its own act should be set 
at naught by an interstate carrier upon the ground that 
the discrimination effected against interstate commerce 
arose out of the rates and practices in effect on com- 
merce wholly within a state. 

An interstate carrier must respect the federal law, 
and if it is also subjected to state law it must respect 
that in so far as it can without doing violence to its 
obligations under the national authority. Before us are 
carriers which undeniably discriminate directly against 
interstate traffic. To this charge they plead that all 
they have done was to obey the orders of a state com- 
mission, as against which they were helpless. They 
appealed to no court for relief, nor to this Commission. 
When the state of Louisiana, after years of endurance, 
makes complaint to this body these carriers make no 
showing of the reasonableness of their rates other than 
that heretofore dealt with—a traffic adjustment equaliz- 
ing gateways—and even in this defense all the carriers 
do not join. The class rates of the Texas commission 
within the distances here involved are not too low. 
This the carriers themselves do not urge. Yet they 
have maintained higher rates from Shreveport, the in- 
terstate point. While the Texas commission has evi- 
denced a policy of home protection for its own state 
cities, there is every evidence that the carriers moving 
into and within Texas accepted this policy as their own, 
claiming that not to have adopted it would have led 
to reprisal on the part of the state authorities. Such 
conditions may not continue under this act. The inter- 
state carrier which adopts a policy, even under state 
direction, that makes against the interstate movement 
of commerce, must do so with its eyes open and fully 
conscious of its responsibilities to the federal law which 


guards commerce “among the states” against discrimi- 
nation. 


It is suggested that the exercise of such power to 
end discrimination between rates within a state and 
rates to interstate points must surely lead to a conflict 
in which the jurisdiction of one sovereignty or the 
other must give way. To this suggestion the one and 
Sufficient answer is that when conditions arise which 
in the fulfillment of its obligation and the due exercise 
of its granted power to regulate commerce among the 
States make such course necessary, the national gov- 
efnment must assume its constitutional right to lead. 


Conclusions, 

We find: 

(1) That the present class rates out of Shreveport 
to points in Texas on the Texas & Pacific Railway in- 
cluded in the following table, and to points in Texas 
on the Houston, East & West Texas Railway, are unjust 
and unreasonable. 


(2) That just and reasonable class rates on these 
lines of railroad should not exceed the following: 
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ON THE TEXAS & PACIFIC RAILWAY. 





From Shreveport, Distance, Class rates in cents per 100 pounds. 

, to Miiex. 1:23 +3 4 6 A BC Da 
Waneem, Tex. ....«3, 280.38) 16.4 18 8 1... 3d fe Ss 
Jonesville, Tex. ..... 26.0 19 17 15 13 11 12 10 8 *% 6 
Scottsville, Tex. .... 34.1 22 20 18 16 14 15 13 10 8 7 
Marshall, Tex. ...... 42.0 24 22 20 18 16 17 14 11 9 7 
Halisville, Tex. ...... 55.2 29 27 25 23 19 20 17 14 12 9 
Longview, Tex. 65.7 32 29 27 26 20 21 18 15 13 1 


Willow Springs, Tex. 69.1 34 31 29 27 21 22 19 16 13 10 
COMOE, DOB al oie '.- <0 72.6 

Gladewater, Tex. .... 7 
Big Sandy, Tex. ... 
Hawkins, Tex. . 
Crow, FQ secess 
Mineola, Tex. ...... ; 
Grand Saline, Tex...124.6 52 48 44 42 30 31 28 25 18 15 
Edgewood, Tex. .... . 
Wills Point, Tex..... 142.3 56 52 47 45 32 33 30 26 19 16 
py) Se! Paes om 151.4 58 54 49 47 33 34 31 27 19 16 
Terrell, Tex. § E : : 

Lawrence, Tex. ....161.9 61 56 51 49 35 36 33 28 20 16 
Forney, Tex. ......<. 169.4 63 58 52 50 36 37 34 29 20 16 
Mesquite, Tex. ...... 177.6 65 60 ; 3! 

Orphans Home, Tex..182.3 66 61 55 53 37 38 


ON THE HOUSTON, EAST & WEST TEXAS RAILWAY. 


From Shreveport, 
La., to— 
Joaquin, Tex. 
Teneha, Tex. 
Timpson, Tex. 





Distance, 


Class rates in cents per 100 pounds. 
Miles. 


: % 3 +. se. 2 eo 
25 23 21 19 17 18 16 12 10 8 
29..27 .36.23.19 ®..13.3¢56 Be 

. 68.9 32 29 27 25 20 21 18 15 Id 10 
Garrison, Tex. . 3 35 32 30 28 22 2 20 17 14 lt 
Appleby, Tex. ... 83.3 38 35 33 30 23 24 21 18 14 Il 
Nacogdoches, Tex.... 92.4 41 38 35 32 25 26 23 20 16 13 
Angelina, Tex. .... 3 45 42 39 36 27 28 25 22 17 14 
Lufkin, Tex. 5 48 45 41 39 28 29 26 23 17 14 
Renova, Tex. ....... 127.6 52 48 44 42 30 31 28 25 18 15 
Corrigan, Tex. ..... 137.7 55 51 46 44 32 33 30 26 19 16 
Moscow, Tex. 2 56 52 47 45 32 33 30 26 19 16 
TH, OE. oocancnce 147.0 57 68 48 46 33 34 31 27 19 16 
Leggett, Tex. ...... 151.0 58 54 49 47 33 34 31 27 #19 16 
Livingston, Tex. ...159.2 60 56 51 49 34 35 32 28 20 16 
Goodrich, Tex. ..... 167.3 62 57 51 49 35 36 33 28 20 16 








Shepherd, Tex. ..... 175.4 64. 59 53 51 36 37 34 29 21 I6 
Cleveland, Tex. ..... 187.5 67 62 56 54 38 39 36 30 21 16 
Wee. ko 8c ee 194.2 69 64 58 56 39 40 37 31 22 17 
New Caney, Tex.....203.4 71 65 58 56 40 41 37 31 22 17 


Pauli, Tex. ......... 208.8 72 66 59 57 40 41 38 32 22 17 
Humble, Tex. ...... 213.6 73 67 59 57 41 42 38 32 22 17 
Houston, Tex. ...... 230.7 77 70 60 58 43 44 39 33 23 17 


(3) That such carriers maintain higher rates from 
Shreveport to points in Texas than are maintained from 
cities within Texas to such points under substantially 
similar conditions and circumstances. 

(4) That thereby an unlawful and undue preference 
and advantage is given to such Texas cities, and a dis- 
crimination that is undue and unlawful is effected 
against Shreveport. 

(5) That an order should be issued directing said 
carriers to establish and maintain rates no higher than 
those above found to be reasonable out of Shreveport 
to the Texas points named under Western Classifica- 
tion, 

(6) That the Texas & Pacific Railway Company 
shall cease and desist from charging higher rates upon 
any commodity from Shreveport into Texas than are 
contemporaneously charged for the carriage of such 
commodity from Dallas toward Shreveport for an equal 
distance. 

(7) That the Houston, Hast & West Texas Railway 
Co. shall cease and desist from charging higher rates 
upon any commodity from Shreveport into Texas than 
are contemporaneously charged for the carriage of such 
commodity from Houston toward Shreveport for an 
equal distance. 

It will be the duty of the carriers under such order 
to duly and justly equalize the terms and conditions 
upon which they will extend transportation to traffic 
of a similar character moving into Texas from Shreve- 
port with that moving wholly within Texas. But in 
effecting such equalization the class scale of rates pre- 
scribed above shall not be exceeded. 

As to the matter of the concentration of Texas cot- 
ton at Shreveport specifically dealt with in the com- 
plaint we find the carriers pursuing a policy with re- 
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spect to Texas cotton within Texas which they do not 
apply to Shreveport. This discrimination is likewise dis- 
approved. Whatever is the practice pursued respecting 
the concentration of cotton within Texas the carrier shall 
be ordered to apply at Shreveport, provided the practice 
adopted shall be one justifiable under the Act to regulate 
commerce and applicable fairly under like conditions else- 
where on the lines of the carriers. 

PROUTY, Chairman, concurring: 

I entirely agree with the conclusion reached in the 
majority opinion and can add nothing to the argument 
as there stated. I do, however, wish to refer to one or 
two of the previous decisions of this Commission as 
illustrative of my views on this general subject. 


This question came before the Commission in much 
its present form in Reliance Textile & Dye Works vs. 
S. Ry. Co., 13 I. C. C., 48. In that proceeding the com- 
plainant contended that rates from the mills to its dye 
works, combined with rates from its dye works to points 
of ‘consumption, were unduly high as compared with 
similar rates made to and from the dye works of its 
competitors. One of the rates complained of was that 
from certain mills in South Carolina to Augusta. Since 
this was a state rate and under the jurisdiction of the 
state commission, the defendants insisted that this Com- 
mission could not predicate discrimination on a com- 
parison between this rate and the interstate rate to the 
factory of the complainant. To this contention the Com- 
mission refused to assent, saying: 


To this we cannot agree. The same lines participate in all 
these rates from the mill to the dye works of the complainant 
and its competitor, and from these, in turn, to the points of 
consumption. When a discrimination, forbidden by the act to 
regulate commerce, arises from an adjustment of state and in- 
terstate rates, carriers subject to our jurisdiction and — 
pating in the interstate rates cannot escape responsibility by 
claiming that the discrimination is accomplished through a re- 
duction of the state rate so long as that reduction is voluntary. 
They were answerable for the effect produced by the combina- 
tion of rates, all of which they control. 

+ ¥ * * * * * a ~ 


This must certainly be so where the state rate is voluntarily 
made, and we think that the same conclusion must finally be 
reached where the state rate is made by state authority. A 
state can no more improperly prefer an industry within its 
borders as against an industry located without by the imposi- 
tion of an improper freight rate than the Southern Railway 
can unduly prefer that industry in its own interest. 


In that proceeding the Commission failed to find 
the fact of discrimination, and no order was therefore 
required. 

In Saunders vs. Southern Express Co., 18 I. C. C., 
415, fish rates from Mobile as compared with those from 
Pensacola to certain points in the state of Alabama 
were before us. The Southern Express Co. had orig- 
inally established voluntary rates, thereby creating a 
relation in transportation charge between the Mobile 
and Pensaccla fish markets to interior points of con- 
sumption. The railroad commission of Alabama had 
established a mileage scale of express charges for the 
transportation of fish and some other commodities, and 
the application of this scale had the effect to reduce 
rates materially from Mobile, whereupon Pensacola com- 
plained of the discrimination. 


There was no claim of any intent to prefer Mobile 
to Pensacola; the rates in question were those of the 
Alabama commission applicable over all lines. To hold 
that those rates were unduly low would be of necessity 
to hold that the Alabama schedule as a whole was un- 
duly low, and there was no evidence upon which we 
could properly do that. Upon the other hand, it did 


not seem clear that the rates from Pensacola were 


unduly high, or certainly that rates as low as those pre- 
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scribed by the Alabama commission, 
Pensacola, might not be unduly low. 

If we made an order requiring the defendant to 
remove the discrimination this must apparently result 
in a reduction in the Pensacola rates, and I did no 
feel that upon the then state of the record we were 
justified in requiring that reduction. It was said that 
the reasonableness of the rates was being contested be. 
fore the Alabama commission and the course actually 
adopted by us was to retain the complaint upon our 
docket where it might be made the subject of further 
investigation. 


if applied 


from 


The Commission might in that case have found that 
the circumstances of the transportation from Pensacola 
were the same as from Mobile and might upon that 
finding have ordered the carriers to remove the dis. 
crimination by putting into effect the same rates from 
these two points, but to comply with this order the 
carrier must either have reduced its Pensacola rate or 
have assumed the burden of showing that the Mobile 
rate established by the Alabama commission was unduly 
low. It did not seem to me just to cast this onus upon 
the carrier until we had gone far enough in our investi- 
gation to be willing to say ourselves how the discrimi- 
nation should be corrected. 


I call attention to this case because I am still of 
that same opinion. While this Commission cannot estab- 
lish and should not attempt to establish, directly or 
indirectly, a state rate, it must in the exercise of the 
duty put upon it by the Act to regulate commerce deter- 
mine whether the discrimination exists, and in doing 
that it may and should examine the state rate in com- 
parison with the interstate rate. . 


In Andy’s Ridge Coal Co. vs. S. Ry. Co. 18 I. C. C, 
405, the question was presented from a somewhat dif. 
ferent angle. The complainant was a shipper of coal 
from the Coal Creek field in Tennessee to Nashville, 
Tenn., and its complaint was that the rate made by the 
defendant from its mine to Nashville was too high in 
comparison with the rate made by the same defendant 
from certain points in Virginia to Nashville. In prepar- 
ing the report it was my own first impression that the 
Commission should order the defendants to desist from 
this discrimination, and the facts were stated in that 
view, but upon consideration the Commission was unani- 
mously of the opinion that in that case we had no 
jurisdiction, for the reason that the rate used by the 
complainant was a state rate, and that the burden, there- 
fore, was not upon interstate but rather upon state 
commerce. 

Upon further reflection I think that this case was 
wrongly decided and should have been overruled. The 
state rate is one blade and the interstate the other of 
these shears, and it is impossible to say which one does 
the cutting. In my opinion, whenever an interstate car- 
rier creates a discrimination by the maintenance of an 
interstate as compared with a state rate the application 
for relief must, of necessity, be directed to this Con- 
mission, whether the applicant desires to use the state 
or the interstate service. 

The first section of our act provides that it shall not 
“apply to the transportation of passengers or property 
wholly within one state,” and it is said that we are 
thereby debarred from dealing with this situation since, 
as cannot be denied, we affect the state rate. But our 
order is not directed against the state rate and does not 
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of necessity “apply” to it, because it indirectly controls 
that rate. If this be not so, then the converse must 
all the more be true, and no state commission can 
establish a rate which directly or indirectly affects an 
interstate rate, which is not in my opinion the law. 

It is well settled that there is a broad field within 
which the state may act in the regulation of its trans- 
portation facilities until the federal government has ex- 
ercised its authority under the commerce clause. A 
state cannot apply its rate of transportation to that 
portion of an interstate movement which takes place 
within the territorial limits of a state, because the entire 
movement has been placed under the jurisdiction of the 
federal government and that jurisdiction is exclusive; 
but the state may, I think, establish the rate of trans- 
portation from point to point within its limits, although 
the effect of this is to indirectly require a change in 
interstate rates upon which Congress has not acted. 
When the federal authority does act, then the state can- 
not by its action interfere, for in the case of actual con- 
flict the state must yield, but the mere enactment of the 
Act to regulate commerce is not a federal declaration 
that the interstate rates voluntarily established by car- 
riers which have not been passed upon by the Interstate 
Commerce Commission are reasonable. 

Our third section declares that no carrier subject 
to the act shall be guilty of undue preference and lays 
upon this Commission the duty of removing such prefer- 
ence when found to exist. It is no valid reason against 
the exercise of that authority that as a result some state 
rate must be changed. 

Such an authority must manifestly be exercised by 
someone, nor is its exercise antagonistic to the interest 
of state shippers. It is significant that the complainant 
in the Andy’s Ridge case was petitioning the Commission 
to secure him the enjoyment of a state rate, which could 
only be done by federal authority. 

CLARK, Commissioner, concurring: ‘ 

In indicating my assent to the conclusions reached 
in this case I shall not undertake to discuss the im- 
portant and far-reaching questions of law that are in- 
volved and upon which, as is evidenced by the several 
attitudes of my colleagues, wide differences of opinion 
are entertained. 

Under the constitution a state may not levy any tax 
or impost upon commerce from another state. A trans- 
portation rate that has been prescribed by, or that is 
subject to regulation by, a body created by law for 
that purpose is in essence a tax or impost upon traffic. 
Here we have one state demanding that the tax upon 
its traffic shall not be assessed in such manner as to 
unjustly discriminate against its citizens by or as a 
result of action of another state, and an adjoining state 
insisting upon levying the taxes upon commerce in such 
manner and measure as to give a monopoly of the 
traffic here considered to the dealers and commercial 
centers of that state. It may be suggested that this 
action is not interference with, and does not impede 
the free flow of commerce between the states; that 
it is simply inviting it to move through one channel 
or gateway instead of another. These rates, however, 
do not apply to through movement of the traffic from 
the points at which it is produced or manufactured to 
final points of consumption, but apply to the redistribu- 
tion of such traffic after it has been laid down at 
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distributing centers. A state may not obstruct a nav- 
igable waterway without the consent of the’ federal 
government, and it is no answer to say that it has 
opened another stream or channel in lieu of the one 
so obstructed. 


Whether or not the Congress has exercised its juris- 
diction in these premises and whether or not it has 
delegated to us power to remove such discriminations 
and preferences are questions which apparently can 
never be settled until they have been passed upon by 
the court that is empowered to speak the last word. 
In this question as between two states possessing equal 
rights under the constitution and equal rights to federal 
protection, discrimination that is unjust or preference 
that is undue should, I think, be abated by the federal 
authority, and so long as there is doubt it should be 
resolved in favor of that course which is harmonious 
with the fundamental and recognized purpose of the 
Act to regulate commerce. 


CLEMENTS, Commissioner, dissenting: 

The Act to regulate commerce at once confers and 
specifically limits the powers of the Commission §in- 
tended by Congress to be exercised by it for the cor- 
rection of wrongs against which the act was aimed. 


The question of authority here presented is not 
that of the Congress, under the constitution, but that 
of this Commission, under the statute; it is not what 
additional powers Congress could or ought to vest in 
the Commission, but, Has it conferred the power here 
sought to be exercised? 


It is conceded that the effect of the order entered 
in this case is to control the rates on traffic moving 
from Dallas, Tex., to points of destination in that state. 
If the power here asserted exists in this Commission 
then every state rate can be controlled by it. All that 
is needed to effect this control is for the Commission, 
either upon complaint made or in a proceeding instituted 
by it, to fix the maximum rates from a point outside 
the state for interstate transportation to a point in the 
given state on the line of an interstate carrier subject 
to the act, and then fix what it may determine to be 
the just relation of rates between that particular point 
of destination and all other points on the same line. 

Section 1 of the act contains the following provision: 


That the provisions of this act shall not apply to the trans- 
portation of passengers or property, or to the receiving, delivery, 
storage or handling of property wholly within one state and 
not shipped to or from a foreign country from or to any state 
or territory * * *. 

Every other section of the act must be read and 
considered in the light of this limitation, and regard 
must be had to the substantial effect of our orders and 
to the recognized rule of law that what is forbidden 


to be done directly may not be effected indirectly. 


The manifest theory of the statute is that there is 
a distinct field for separate and independent state regu- 
lation, and another for federal regulation of transporta- 
tion rates. It is for this Commission to exercise only 
the authority conferred upon it, and when a condition 
arises presenting wrongs which cannot be corrected 
without additional authority, to submit the situation to 
Congress, as provided in the act, for consideration of 
additional legislation which may commend itself to 
them. Section 3 of the act, condemning discrimination 
between places as well as persons and different descrip- 
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tions of traffic, cannot be read independently of this 
restrictive proviso of section 1. 

The principles involved in the line of demarcation 
between state and federal control of commerce, espe- 
cially with respect to transportation, are of profound 
importance, and however comprehensive may be the 
authority of Congress, this Commission is not justified, 
in my judgment, in undertaking, by interpretation, to 
read out of the act an important provision, in order 
to meet a situation which has déveloped and which, as 
I view it, can only be reached by additional legislation. 

In so far as the administration of complete justic# 
may be defeated by independent state action, it might 
be the view of Congress that such result had better 
be borne than to adopt legislation which practically 
extinguishes state authority, not only in respect to rates 
for intrastate transportation, but to many other matters 
involved in the regulations and practices of carriers 
wherein questions of discrimination may arise. 

It will be noted that the judicial utterances quoted 
by the majority in this case are not confined to the 
granting of authority by Congress to the Commission, 
but relate largely to the broader field of the authority 
of Congress itself, under the constitution. 

The conclusion and order of the Commission in 
this case mark a new departure, in the interpretation 
of the statute as to the scope of its authority, from 
its steaadfast attitude toward this fundamental question 
an all previous cases. 


HARLAN, Commissioner, dissenting: 

While the majority report ascribes to the Texas 
commission the definite policy and purpose of so ad- 
justing the state rates out of Dallas as to make it the 
jobbing point for eastern Texas, to the prejudice of 
Shreveport, the principle underlying the ruling would 
also control when a state commission, without any such 
motive, but in the normal exercise of its functions, has 
fixed a scale of rates for purely state traffic with an 
unfavorable effect on some community in an adjoining 
state, served by the same carrier to the same destina- 
tions. The result of the ruling when analyzed, there- 
fore, seems to be that in fixing a rate on the interstate 
traffic of a carrier we thereby impose on it and upon 
the lawfully constituted state authorities a standard to 
which both must adjust their views as to what is a 
reasonable rate on its purely state traffic. No room 
is left to the state commission for the exercise of its 
discretion when fixing a carrier’s state rates to des- 
tinations to which its interstate rates also run; the only 
duty it may perform is carefully to ascertain and fol- 
low the measure of reasonableness fixed by this Com- 
mission for the carrier’s interstate rates to those des- 
tinations. 

Harmony in a carrier’s charges is always desirable, 
and it is doubtless true that complications occasionally 
arise out of the differences in the rates respectively 
established by the state and interstate commissions on 
state and interstate traffic. In some way such situa- 
tions should be regulated. But the exercise by this 
Commission of a power that so modifies the control of 
state commissions over state rates and requires a 
earrier either to put itself in an attitude of diso- 
bedience to an order of a state commission respecting 
its state traffic or to accept less than a reasonable 
compensation on its interstate traffic, manifestly ought 
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to rest upon some clear and definite declaration of that 
policy by the Congress. It rests on an insecure and 
wholly unsatisfactory foundation for administrative pur- 
poses when it flows from a process of reasoning that 
is admittedly mere construction. This is particularly 
true when it is announced by a quasi-judicial tribunal 
that has no general jurisdiction, but only such special 
and limited powers as are defined in the act creating it. 


The significance of the ruling is emphasized by the 
fact that it reverses what has been the settled inter- 
pretation of the act by this Commission from its incep- 
tion. In numerous reported cases we have disclaimed 
the power- now asserted and have expressly construed 
the proviso of section 1 as excluding the right to control 
such a situation as is here presented. The Congress 
must be presumed to have known of ‘these decisions 
and to have accepted that view as the national policy 
declared by the statute, for in repeatedly amending the 


act in other respects it has made no change in that 
regard. 


I concur in general in the views expressed in the 
dissenting reports of Mr. Commissioner Clements and 
Mr. Commissioner McChord. It is therefore unnecessary 
to enter upon any extended discussion of my own, par- 
ticularly in view of the fact that as the author of the 
report of the Commission in Saunders vs. Southern 
Express Co., 18 I. C. C., 415, which presented the pre- 
cise question in an even more direct form, I had occa- 
sion carefully to consider the extent of our powers in 
such a sitaution and to express my views at some length. 
State traffic as a thing in itself to be regulated under 
the authority of law has been reserved under the con- 
stitution to the several states. The power of the federal 
government to fix maximum rates on state traffic, even 
when conducted by an interstate carrier, is therefore a 
matter of no small doubt. Its power to fix minimum 
rates on state traffic conducted by an interstate carrier, 
on the general theory that such traffic ought to con- 
tribute ratably to the cost of operating a vehicle of 
interstate commerce in order not to become a burden 
upon such commerce, seems to me to be more clear. 
On the same general theory I think that the Congress 
in aid, or rather in protection, of interstate commerce 
may forbid discriminations by a railroad or other in- 
strument of interstate traffic in favor of state traffic. 
This, however, it has not yet undertaken to do. In my 
judgment the language of the proviso of section 1 admits 
of no other reasonable construction than that the Con- 
gress intended expressly to withhold from this Com- 
mission the right, directly or indirectly, to exercise its 
powers with respect to state commerce or to enforce 
upon such traffic any of the provisions of the act. 


McCHORD, Commission, dissenting: 

In dissenting from the opinion of the majority, it 
is not my purpose to discuss the relative powers of the 
state and national governments, for that would pre- 
suppose a conflict between federal and state authority, 
which conflict I do not concede here exists. Neither is 
it my purpose to argue the extent of the powers of 
the Congress under the constitution, but rather to confine 
myself to the powers which the Congress has delegated 
to this Commission. 

The report says complainants have asked this Com- 
mission to “establish the same basis of rates of trans- 
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portation between Shreveport and east Texas points as 
are accorded by defendants to Texas competitors of 
Shreveport interests in the same line of business for 
the same distances.” It continues: “With this petition 
we cannot comply unless such power has been granted 
under the first, third and fifteenth sections of the Act 
to regulate commerce.” The first section provides that 
the rates charged by carriers for interstate transporta- 
tion must be reasonable, and prohibits and declares to 
be unlawful all charges which are unreasonable. The 
third section prohibits the giving of undue or unrea- 
sonable preference or advantage to any person, locality, 
or particular description of traffic or the  sub- 
jection of any person, locality, or particular description 
of traffic to undue or unreasonable prejudice or dis- 
advantage. Section 15 authorizes the Commission to 
determine and prescribe just and reasonable rates when, 
after full hearing upon complaint, it shall be of opinion 
that the existing rates are unjust or unreasonable or 
unjustly discriminatory or unduly preferential or preju- 
dicial. Under the majority opinion, therefore, resort 
must be had to all of the enumerated powers in order 
to grant the relief prayed for. 

The report finds that the rates out of Shreveport, 
La., into eastern Texas discriminate against Shreveport 
in favor of Texas jobbers. Without now discussing 
whether or not an interstate carrier may unduly favor 
its intrastate traffic, let us consider the situation with- 
out regard to the state line. Conceding, for the purpose 
of argument, that the rates from Dallas to eastern Texas 
discriminate in favor of Dallas as compared with the 
rates from Shreveport into eastern Texas, the first ques- 
tion that arises is: Is the discrimination voluntary? In 
all the reports of this Commission dealing with the 
question of discrimination we have invariably inquired into 
the reason for the discrimination, to determine whether or 
not the same’ was undue, and where we have found the 
situation to be one over which the carrier defendant 
has no control we have held that the carrier was not 
responsible for the discrimination. Section 4 of the act 
does nothing more than define a particular form of dis- 
crimination, and, from the operation of this, carriers 
have been relieved when the discrimination, i. e., the 
lower rate to the farther distant point, was brought 
about by circumstances beyond its control. In some in- 
stances these circumstances were water competition; 
in others market competition, while again, it was carrier 
competition. The principle underlying our action in all 
such cases is that the carrier is not responsible for a 
discrimination occurring because of circumstances over 
which it has no control. As was said by Mr. Chief 
Justice White in East Tenn., Va. & Ga. Ry. Co. vs. I. C. 
C.. 181, U..8., 1: 


The prohibition of section 3, when that section is considered 
in its proper relation, is directed against unjust discrimination 
or undue preference arising from the voluntary and wrongful 
act of the carriers complained of as having given undue prefer- 
ence, and does not relate to acts the result of conditions wholly 
beyond the control of the carriers. 

In the instances where we have found the lower 
rate to the farther distant point or the lower rate to 
the preferred point to have been reasonable, and there- 
fore have used it to measure the reasonableness of the 
rate to the point not favored, we have frequently found 
the latter rate unreasonable and ordered its reduction, 
but this action was based on section 1 after the com- 
plaint under section 3 or 4 had been dismissed. In the 


Present case the rates from Dallas to eastern Texas 
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points are prescribed by the body lawfully constituted 
and duly empowered so to do—the railroad commission 
of Texas. If the application of these rates results in 
a preference to Dallas as compared with Shreveport, then 
the fact that the intrastate rates were established, not 
by the voluntary action of the carriers, but under cir- 
cumstances by which they were controlled, we must 
find that the discrimination, so far as the carrier is con- 
cerned, is not undue. In considering a somewhat similar 
Situation, where the Alabama railroad commission had 
established rates within the state of Alabama which 
resulted in alleged discrimination against Pensacola, Pila., 
the Commission in Saunders & Co. vs. Southern Express 
Co., 18 I. C. C., 421, said: 


The relation of rates thus produced was neither voluntary 
nor the consequence of any uncontrolled action on its part; the 
continuation of the relation thus created is not in any sense 
attributable to the defendant unless it may be said that the 
defendant is under an obligation to correct the discrimination 
by voluntarily reducing its Pensacola rates to the basis of the 
Mobile rates. 


This the Commission refused to do, chiefly because 
it considered that the application of the Alabama rates 
from Pensacola would not be reasonable to the defend- 
ant. By this very action the Commission dismissed the 
case under section 3 and proceeded to consider it under 
section 1. 


In my opinion, therefore, the charging of lower rates 
to a common territory for intrastate than for interstate 
traffic, at least where the intrastate rates are compelled, 
does not constitute undue discrimination. But suppose 
it did. Had this Commission power to correct it? 


Section 3 declares it to be unlawful for any common 
carrier subject to the provisions of the act to unduly 
prefer any person, locality or description of traffic, or 
to subject any person, locality or description of traffic 
to undue or unreasonable prejudice or disadvantage. It 
is specifically provided in section 1, however, “that the 
provisions of this act shall not apply to the transporta- 
tion of passengers or property or to the receiving, de- 
livery, storage or handling of property wholly within 
one state and not shipped to or from a foreign country 
from or to any state or territory as aforesaid.” To my 
mind, this excludes the application of section 3 where 
either the traffic favored or prejudiced lies wholly within 
one state. Based upon judicial expressions, intrastate 
commerce is said by the majority to be that commerce 
which not only is confined to a single state, but also 
“does not affect other states.” The word “affect” ren- 
ders the application of this phrase extremely uncertain. 
I do not hesitate to subscribe to the theory that where 
intrastate commerce or anything else places a direct 
burden and obstruction upon interstate commerce the 
obstruction can be removed. The power to regulate 
interstate commerce is by our constitution vested in the 
Congress. That body, under the commerce clause of the 
constitution, possesses numerous powers, only a few 
of which it has delegated to this Commission. In dep- 
utizing this Commission to correct unreasonable and 
discriminatory transportation charges and practices for 
the interstate transportation of passengers and property 
as defined by the act, Congress specifically excluded 
from our jurisdiction that transportation which lay 
wholly within one state. The phrase “wholly within 
one state” is qualified only by “and not shipped to or 
from a foreign country from or to any state or territory 
as aforesaid.” Had it been the intention of Congress 
to make the provisions of the interstate commerce act 
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applicable to transportation wholly within one state 
which “affects other states,” it doubtless would have 
further qualified the proviso in section 1. The majority 
report tells us that Congress was fully aware of the fine 
distinction between interstate and intrastate commerce 
as laid down by the courts. It is, therefore, but fair to 
assume that that body knew the significance of the 
phrase “does not affect other states.” Whether or not 
Congress was so advised is immaterial in the face of 
the specific exemption of all transportation wholly with- 
in one state. The Congress, and not this Commission, 
is vested with unqualified power “to regulate commerce 
with foreign nations and among the several states and 
with the Indian tribes.” Some, but not all, of these 
powers have been delegated by the Congress to this 
Commission. If it be true that intrastate transportation 
of the kind here involved “affects” interstate commerce 
and is subject to the regulating power of the Congress, 
it is for that body, and not this, to do the legislating. 
Certainly, as the law now stands, this Commission can- 
not grant relief under the third section, and the fact 
that the situation, so far as discrimination is concerned, 
is without remedy does not give to us power which has 
specifically been withheld. As we look to the act of 
Congress rather than to the constitution for our powers 
and duties, it is useless to discuss the constitutional 
power of Congress under the commerce clause. In 
my opinion, the majerity report is in effect legislatior 
which the Congress has express)y refused to enact. 

But suppose that into the proviso of section one we 
read the phrase “which does not affect other states,” 
and suppose further we concede that the Texas rates 
“affect” other states. A point may be affected either 
favorably or unfavorably. Where Shreveport is preju- 
diced and Dallas favored, it is the opinion of the ma- 
jority that this Commission can order the discrimination 
removed. The converse, then, must be true, and upon 
complaint to this Commission that the rates between 
Texas points discriminate against Dallas as compared 
with Shreveport, a like order must be issued. 

It is stated “To say that interstate carriers may 
so discriminate because of the orders of the state com- 
mission is to admit that the state may limit and pre- 
scribe the flow of commerce between the states.” Sup- 
pose the discrimination were due to an order of this 
Commission fixing the Shreveport rate: To say that 
interstate carriers might discriminate because of such 
order would be an equal admission that this Commission 
might limit and prescribe the flow of commerce between 
points in a state. In response to the suggestion that the 
federal commerce power extended to all the affairs of 
a railroad if any part of its business was interstate, Mr. 
Chief Justice White, in Howard vs. I. C. R. Co., 207 
U. S., 463, said: 


It assumes that because one engages in interstate commerce, 
he thereby endows Congress with power not delegated to it by 
the constitution; in other words, with the right to legislate 
concerning matters of purely state concern. * * * It is ap- 
parent that if the contention were well founded it would ex- 
tend the power of Congress to every conceivable subject, how- 
ever inherently local; would obliterate all the limitations of 
power imposed by the constitution, and would destroy the au- 
thority of the states as to all conceivable matters, which from 
the beginning have been and must continue to be under their 
control as long as the constitution endures. 


It has been repeatedly held by the Supreme Court that 
the power of the state over intrastate commerce is as full 
and complete as is the power of Congress over interstate 
commerce. In Sands vs. Manistee River Improvement Co., 
123 U. S., 288, the court, by Mr. Justice Field, said: 
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Internal commerce of a state—that is, the commerce whicp 
is wholly confined within its limits—is as much under its con- 
trol as foreign or interstate commerce is under the contro! of 
the general government. 


The majority points out the chaotic conditions that 
will result if its view be not accepted. It avers that ij 
will then be within the power of the carriers or of the 
states to make rates within a state which will so confine 
the commerce of its communities as to exclude on equal 
terms other communities. The adoption of the constitution 
was an expression of the people’s aim toward co-ordination 
rather than conflict between the sovereignties in the dis- 
charge of their respective powers. If, as suggested, our 
dual plan of government has led to chaos rather than 
harmony in the regulation of commerce, surely the cor 
rective power has not been lodged with this Commission: 
and if not vested in the Congress, the final remedy is to be 
found, as said in Taylor vs. Beckham, 178 U. S., 580, “Is 
the august tribunal of the people which is continually 
sitting.” But I apprehend that such a remedy will not bh 
invoked until it has been more clearly demonstrated thar 
has been done by the majority report that such conflict if 
real and not the result of misconception both of law ani 
of fact. The Congress is able completely to regulate inter 
state transportation without the exercise of any contra 
over transportation which lies wholly within a state; sa 
also, is this Commission, by the proper exercise of th 
powers which have been conferred. If the alleged pre 
ferential intrastate rates are reasonable. and if the <rans 
portation conditions from the interstate poimt to thé com 
mon territory are similar, it follows that the interstar. 
rates must be too high and should be reduced. But this 
is not because of discrimination; rather because of in- 
herent unreasonableness. In the determination of the rea- 
sonableness of interstate rates comparisons with other 
rates between points in the same territory or between 
points in. another territory where transportation conditions 
are similar are extremely helpful, often persuasive, and on 
account of the high cost, claimed by the carriers and ad- 
mitted by shippers, for conducting intrastate or local busi- 
ness, the reasonable intrastate rate under similar trans- 
portation conditions may safely be accepted for comparative 
purposes. If an unreasonably low intrastate rate be pre- 
scribed by a state commission, the order would not have 
to be obeyed. The situation may then resolve itself into 
a question of whether the intrastate rate is reasonable and 
whether the transportation conditions as to the intrastate 
and interstate traffic are similar. 


Much of the opinion is devoted to a discussion of the 
supremacy of federal over state control. To my mind, 2 
conclusion both erroneous and unnecessary is reached, and 
as it is unnecessary I would not further refer to it excep! 
for the great length with which the matter has been dealt 
and my unwillingness to subscribe to the views therein an- 
nounced. The quotation from the Pullman case, 216 U. S.. 
65, is unassailable, but it should be remembered that in that 
case the state of Kansas attempted to impose a tax upon all 
of the property, both interstate and intrastate, of the Pul!- 
man Co. The excerpt from Oklahoma vs. Kansas Natural 
Gas Co., 221 U. S., 261, is quoted from Haskell vs Cowham, 
187 Fed., 409, and was directed at the action of the state 
of Oklahoma in refusing to allow natural gas mined therein 
to be transported by pipe lines out of the state, a situation 
in nowise analogous to that here presented. The decision 
in the Safety Appliance case, 220 U. S., 27, has absolutely 
no application to the instant case. There it was in effect 
held that cars and locomotives are instrumentalities and 
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yehicles of commerce moving over an interstate highway 
and that their proper and safe equipment wag necessary 
to insure the transportation of interstate commerce. 

The case of Gibbons vs. Ogden, 9 Wheat., 1, dealt with 
the power of the state of New York to grant an exclusive 
charter to Fulton and Livingston to operate steamboats on 
its rivers. The principal contention in that case was that 
commerce on its rivers was subject to state control. The 
Supreme Court held otherwise, but said nothing that has 
a direct bearing upon the extension of federal control to 
intrastate rates in instances of the kind here involved. 


The several quotations from the report of the Cullom 
committee are misleading if some notice be not taken of 
the situation existing at that time. Prior to the enactment 
of the law of 1887 Congress had made no attempt to regu- 
late commerce among the states other than that by water. 
Today, when we have the benefit of numerous judicial 
jnterpretations of the phrase “interstate commerce,” it is 
surprising to note the varied opinions expressed by eminent 
lawyers before the committee which framed that report a 
quarter of a century ago. Many contended that transpor- 
tation from a point in a state to a port of transshipment 
was subject to state control, while others placed under the 
jurisdiction of the state traffic carried between points in a 
state passing out of the state en route, and also contended 
that the state’s control extended over the portion of any 
interstate transportation which lay within its domain. 
After discussing this situation the report continues: “It 
would seem that the only construction applicable under 
all the circumstances would be that which limits the au- 
thority of a state to that commerce which is wholly domes- 
tic or internal and gives to Congress exclusive control 
over the remainder.” 


The quotation from Gibbons vs. Ogden would be more 
enlightening if it included the several preceding sentences, 
as follows: “The word ‘among’ means to intermingle with. 
A thing that is among others is intermingled with them. 
‘Commerce among the states’ cannot stop at the external 
boundary line of each state, but may be introduced into the 
interior.” Both the majority opinion and the Cullom re- 
port omit the following from Gibbons vs. Ogden: 


Comprehensive as the word ‘‘among”’ is, it may very properly 
be restricted to that commerce which concerns more states 
than one. The phrase is not one which would probably have 
been selected to indicate the completely interior traffic of a 
State, because it is not an apt phrase for that purpose; and 
the enumeration of the particular classes of commerce to which 
the power was to be extended would not have been made had 
the intention been to extend the power to every description. 
The enumeration presupposes something not enumerated, and 
that something, if we regard the language or the subject of 
the sentence, must be exclusively internal commerce of a state. 
The genius and character of the whole government seem to be, 
that its action is to be applied to all the external concerns 
of the nation, and to those internal concerns which affect the 
States generally, but not those which are completely within 
& particular state, which do not affect other states, and with 


f which it is not necessary to interfere, for the purpose of 


executing some of the general powers of the government. The 
completely internal commerce of a state, then, may be con- 
sidered as reserved for the state itself. 


Further on the report quotes Judge Hammond in a case 
brought in the federal courts of Tennegsee to test the 
validity of a statute enacted in that state for the regulation 
of railroads: 


The decisions amount, we think, only to this: Where a 
Warehouseman or common carrier is engaged in the storage 
of goods or their carriage within a state, and exclusively with- 
in it, the rates of charges for such business are subject to 
legislative control by the state, and the fact that such iegisla- 
tion may indirectly and remotely affect commerce between the 
States does not invalidate it, because, if Con ss has, by rea- 
son of this indirect and remote regulation of such local busi- 
hess to interstate commerce, any right to assert control over 
What is primarily domestic commerce, it is to be presumed, 
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until Congress acts, that it does not intend to displace the right 
of the state to control its domestic commerce. 


In Ames vs. U. P. R. R. Co., 64 Fed., 171, Mr. Justice 
Brewer, sitting in circuit, said: 


Neither can I understand how the reduction of local rates, 
as a matter of law, interferes with interstate rates. It is 
true that the companies may, for their own convenience, to 
secure business, or for any other reason, rearrange their inter- 
state rates and make them conform to the local rates prescribed 
by the state, but surely there is no legal compulsion. The 
statute of the state does not work a change in interstate rates 
any more than an act of Congress prescribing interstate rates 
would legally work a change in local rates. 

To the suggestion that the exercise of the power to end 
discrimination between rates within a state and rates to 
interstate points must lead to conflict in which the juris: 
diction of one sovereignty or the other must give way, the 
majority answers “That when conditions arise which, in 
the fulfillment of its obligations and the due exercise of 
its granted power to regulate commerce among the states 
make such course necessary, the national government must 
assume its constitutional right to lead.” Let us see whether 
by the finding of the majority the national government 
really leads. The rates prescribed as maxima to apply 
from Shreveport are virtually the Texas commission rates 
that are in effect in Texas. Subject to these maxima, 
Shreveport is ordered kept on a parity with Houston and 
Dallas leaving it then within the power of the Texas com- 
mission to further reduce the Shreveport rates by a re 
duction in the present Texas scale. The national govern. 
ment therefore leads by following the judgment of the state 
government, to whom it says: “We will adopt not only 
your present scale of rates, but any lower scale you may 
see fit to establish. Your judgment has been the standard 
by which we have measured and fixed the maximum rates 
from Shreveport. If you desire to make lower rates from 
Shreveport into Texas you may do so by lowering the 
Texas scale.” Of course, if in this instance we fix inter- 
state rates by the Texas yardstick, we must fix other inter- 
state rates by other state yardsticks, and may find our- 
selves incumbered with some forty-eight different rate 
meters, which will doubtless create a condition “more ab- 
surd and unbearable” than that which the majority opines 
would arise if the states remain unmolested in the exercise 
of their legitimate powers. But, aside from this chaos, the 
Supreme Court has said that the function which the ma- 
jority would delegate to the state of Texas can not by a 
state be constitutionally exercised, because: 

The fact which vitiates the provision is that it compels the 
earrier to regulate, adjust or fix his interstate rates with some 


reference at least to his rates within the state. (L. & N. R. 
R. Co. vs. Eubank, 184 U. S. 41.) 


To prevent the conflict between sovereignties which 
the majority has unnecessarily and by no means conclu- 
sively discovered and attempted to remove, the Con- 
gress has wisely declared: 


That the provisions of this act shall not apply to the trans- 
ortation of passengers or property, or to the receiving, deliver- 
ing, storage or handling of property wholly within one state 
and not shipped to or from a foreign country from or to any 
state or territory as aforesaid. 


The majority endeavors to interpret this provision by 
explaining what it does not mean, but I submit that if it 
were not intended to cover instances of the kind with 
which we are here dealing its incorporation in the act to 
regulate commerce was wanton and unnecessary. 

My position is that this Commission should confine 
itself within the four corners of the law of its creation, 
usurping neither the legislative function of the Congress 
nor the judicial power of the courts. 
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ORDER. 
At a general session of the Interstate Commerce Com- 

sion, held at its office in Washington, D. C., on the 11th day 

of March, A. D. 1912. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar EB. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

NO. 3918. J. J. MEREDITH, SHELBY TAYLOR, AND 
HENRY B. SCHREIBER, CONSTITUTING THE RAIL- 
ROAD COMMISSION OF LOUISIANA, VS. ST. LOUIS 
SOUTHWESTERN RAILWAY. CO.; ST. LOUIS 
SOUTHWESTERN RAILWAY CO. OF TEXAS; 
BURRS FERRY, BROWNDEL & CHESTER RAIL- 
WAY CO.; BASTERN TEXAS RAILROAD CO.; THE 
TEXAS & PACIFIC RAILWAY CO.; GULF, COLO- 
RADO & SANTA FE RAILWAY CO.; HOUSTON & 
SHREVEPORT RAILROAD CO.; THE HOUSTON, 
EAST & WEST TEXAS RAILWAY CO.; TEXAS & 
NEW ORLEANS RAILROAD CO.; THE MISSOURI, 
KANSAS & TEXAS RAILWAY CO. OF TEXAS; 
TEXARKANA & FORT SMITH RAILWAY CO.; THE 
KANSAS CITY SOUTHERN RAILWAY CO.; THE 
TEXAS & GULF RAILWAY CO.; MARSHALL & 
EAST TEXAS RAILWAY CO.; TIMPSON & HENDER- 
SON RAILWAY CO.; SHREVEPORT, HOUSTON & 
GULF RAILROAD CO.; TEXAS SOUTHEASTERN 
RAILROAD CO.; CARO NORTHERN RAILWAY CO.; 
THE NACOGDOCHES & SOUTHEASTERN RAIL- 
WAY CO.; INTERNATIONAL & GREAT NORTHERN 
RAILROAD CO., AND THOMAS J. FREEMAN, RE- 
CEIVER THEREOF; GROVETON, LUFKIN & 
NORTHERN RAILWAY CO.; MOSCOW, CAMDEN & 
SAN AUGUSTINE RAILWAY; JEFFERSON & 
NORTHWESTERN RAILWAY COMPANY; THE 
GULF & INTERSTATE RAILWAY CO. OF TEXAS; 
THE GALVESTON, HARRISBURG & SAN ANTONIO 
RAILWAY CO.; GALVESTON, HOUSTON & HEN- 
DERSON RAILROAD CO.; THE TRINITY & BRAZOS 
VALLEY RAILWAY CO., AND TEXAS STATE RAIL- 
ROAD. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof: 

It is ordered, That defendants The Texas & Pacific 
Railway Co. and The Houston, East & West Texas Railway 
Co. be, and they are hereby, notified and required to cease 
and desist, on or before the 1st day of May, 1912, and for a 
period of not less than two years thereafter abstain, from 
exacting their present class rates for the transportation 
of traffic from Shreveport, La., to the points in Texas here- 
inafter mentioned on their respective lines, as the Com- 
mission in said report finds such rates to be unjust and 
unreasonable. 

It is further ordered, That defendant The Texas & Pa- 
cific Railway Co. be, and it is hereby, notified and required 
to establish and put in force, on or before the ist day of 
May, 1912, and maintain in force thereafter during a period 
of not less than two years, and apply to the transporta- 
tion of traffic from Shreveport, La., to the below-named 
points in Texas, class rates which shall not exceed the fol- 
lowing, in cents per 100 pounds, which rates are found by 
the Commission in its report to be reasonable, to wit: 
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Class rates in cents per 100 
From Shreveport, La.,to— 1 2 8 5 4 B q a 


Wascom, Tex. 
Jonesville, Tex. 
Scottsville, Tex. 


Marshall, ‘Tex. ...........; 24 22 20 18 16 17 14 11 1 
Hallsyille, Tex. ........++. 29 27 25 23 19 20 17 14 12 4g 
nb  Ae SA 32 29 27 25 20 21 18 15 13 19 
Willow Springs, Tex....... 84 31 29 27 21 22 19.16 18 j 
ee es ccm emake et 5 32 30 28 22 23 20 17 14 1 
Gladewater, Tex. ......... 87 34 32 30 23 24 21 18 14 1 
SS ee 40 37 35 32 24 25 22 19 15 19 
Hawkins, Tex. ............ 42 39 36 33 25 26 23 20 16 1 
Ot ee 44 41 38 35 26 27 24 21 16 1 
Ee. nein ctcecce see 48 45 41 39 28 29 26 23 17 
Grand Saline, Tex......... 52 48 44 42 30 31 28 25 18 45 
Edgewood, appa ate « 54 50 45 43 31 32 29 26 19 1 
Wills Point, Tex...........56 52 47 45 82 33 30 26 19 1¢ 


Terrell, Tex. 


Lawrence, Tex. ........... 61 56 51 49 35 36 33 28 20 16 
POPMGY, “ROK. os cece cece 638 58 52 50 36 37 34 29 20 1 
a: NIE, . o < d.00 00 ness 65 60 54 52 387 38 35 29 “21 1¢ 
Orphans Home, Tex....... 66 61 55 538 37 38 35 30 21 ig 


It is further ordered, That defendant The Houston, 
East & West Texas Railway Co. be, and it is hereby, noti- 
fied and required to establish and put in force, on or before 
the 1st day of May, 1912, and maintain in force thereafter 
during a period of not less than two years, and apply to 
the transportation of traffic from Shreveport, La., to the be 
low-named points in Texas, class rates which shall not ex- 
ceed the following, in cents per 100 pounds, which rates 
are found by the Commission in its report to be reasonable, 
to wit: 


ON THE HOUSTON, EAST & WEST TEXAS RAILWAY. 


Aaa rates Pp cents per 100, pounds. 
From Shreveport, La., to— 3 5 A B D 
0 EE er ee 25 23 21 19 17 18 15 3 10 
Teneha, Tex. 
Timpson, Tex. 
Garrison, Tex. 
Appleby, Tex. 
Nacogdoches, 
Angelina, Tex. 
Lufkin, Tex. 
Renova, Tex. 
Corrigan, Tex. 
Moscow, Tex. 


Goodrich, Tex. 
Shepherd, Tex. 
Cleveland, Tex. 


i's oes we oased 69 64 58 56 39 40 37 31 22 1” 
New Caney, Tex........... 71 6 58 56 40 41 37 31 22 1 
Ca in ows ov abn 72 66 59 57 40 41 38 32 22 I 
pL TE ee pe 73 67 59 57 41 42 38 32 22 1 
Houston, -Teisivcs <.cwe oncwed 7770 60 58 48 44 39 33 23 
It is further ordered, That defendant The Texas & 


Pacific Railway Co. be, and it is hereby, notified and re 
quired to cease and desist, on or before the 1st day of May, 
1912, and for a period of not less than two years thereafter 
abstain, from exacting any higher rates for the transporta 
tion of any article from Shreveport, La., to Dallas, Tex. 
and points on its line intermediate thereto, than are col 
temporaneously exacted for the transportation of such 
article from Dallas, Tex., toward said Shreveport for al 
equal distance, as said relation of rates has been found by 
the Commission in said report to be reasonable. 

It igs further ordered, That defendant The Houstol, 
East & West Texas Railway Co. be, and it is hereby, not 
fied and required to cease and desist, on or before the 1st 
day of May, 1912, and for a period of not less than two 
years thereafter abstain, from exacting any higher rates 
for the transportation of any article from Shreveport, La. 
to Houston, Tex., and points on its line intermediate 
thereto, than are contemporaneously exacted for the trans 
portation of such article from Houston, Tex., toward said 
Shreveport for an equal distance, as said relation of rates 
has been found by the Commission in said report to bé 
reasonable. 

And it is further ordered, That said defendants be, 













March 3( 


and they 
put in fc 
maintain 
than twc 
the conc 
to those 
defendan 


F the state 


justifiabl 
cable fai 
such def 


* Ste 


INVEST 
(23 
TH. 
AD 
TR. 
SH. 

Ss 

Proposer 
and 

Get 

Livesto 
A. 

Omaha 
H. 
H. 

Livestc 
t 

of Iow 
H, 
-. 
A. 

Produc 
T. 

Associ: 
7 

Wareh 
C, 

Excha: 
Jo 

state 
_¥ 

house 
C. 

weste! 
W 

cago, 

Island 

Railrc 

A 
G 
Railre 
J 

Way | 
E 

St. L 

» 

Toad 

I 
Co, 





‘AY. 


er 100 poun 
Ba 5 


roan by 


The Houston, 
hereby, noti- 
, on or before 
‘ce thereafter 
and apply to 
La., to the be- 
shall not ex 
, which rates 
ye reasonable, 


> RAILWAY. 
er 100 pounds. 
BC D 


The Texas & 
tified and re 
it day of May, 
ars thereafter 
he transporta- 
Dallas, Tex., 
than are con- 
ition of such 
veport for al 
peen found by 
ble. 
The Houston, 
3; hereby, nott 
before the Ist 
less than two 
’ higher rates 
ireveport, La., 
intermediate 
for the trans 
., toward said 
ation of rates 
report to be 


lefendants be, 





March 30, 1912 































































and they are hereby, notified and required to establish and 
put in foree, on or before the ist day of May, 1912, and 
maintain in force thereafter during a period of not less 
than two years, substantially similar practices respecting 
the concentration of interstate cotton at Shreveport, La., 
to those which are contemporaneously observed by said 
defendants respecting the concentration of cotton within 


I the state of Texas, provided the practices adopted shall be 


justifiable under the Act to regulate commerce and appli- 
cable fairly under like conditions elsewhere on the lines of 
such defendants. 


“Stocker” Increase Not Justified 


OPINION NO. 1809 

INVESTIGATION AND SUSPENSION DOCKET NO. 55. 

(28 I. C. C. REP., P. 7.) IN THE MATTER OF 

THE INVESTIGATION AND SUSPENSION OF 

ADVANCES IN RATES BY CARRIERS FOR THE 

TRANSPORTATION OF STOCK CATTLE AND 
SHEEP. 


Submitted Feb. 10, 1912. Decided March 11, 1912. 
Proposed increase of 331-3 per cent in the rate on “stocker” 
and ‘‘feeder’”’ cattle and sheep not justified. 

George T. Bell and M. W. Baldwin for Sioux City 
Livestock Exchange, 

A. F. Stryker and Baxter & Van Dusen for South 
Omaha Livestock Exchange. 

H. Loomis for South St. Paul Livestock Exchange. 

H. G. Wilson and W. H. Weeks for Kansas City 
Livestock Exchange. 

J. H. Henderson for Board of Railway Commissioners 
of Iowa, 

H. G. Krake for Commercial Club of St. Joseph. 

F. M. Blanchard for St. Joseph Livestock Exchange. 

A. Sykes and J. H. Henderson for Corn Belt Meat 
Producers’ Association of Iowa. 

T. W. Tomlinson for American National Livestock 
Association. 

T. M. Bradbury for Missouri Board of Railroad and 
Warehouse Commissioners. 

C. W. Baker and C. S. Jones for Chicago Livestock 
Exchange. 

John Marshall for the Public Utilities Commission, 
state of Kansas. 

T. L. Wolff for Illinois Board of Railway and Ware- 
house Commissioners. 

C. C. Wright and F. P. Eyman for Chicago & North- 
western Railway Co. 

W. F. Dickinson and Wallace T. Hughes for Chi- 
cago, Rock Island & Pacific Railway Co.; Chicago, Rock 
Island & Gulf Railway Co., and St. Paul & Des Moines 
Railroad Co. 

A. P. Humburg for Illinois Central Railroad Co. 

Geo. H. Crosby: for Chicago, Burlington & Quincy 
Railroad Co. 

J. G. Love for Chicago, Milwaukee & St. Paul Rail- 
Way Co, 

‘B. M. Flippin for Missouri Pacific Railway Co. and 
St. Louis, Iron Mountain & Southern Railway Co. 

N.S. Brown and T. R. Farrell for Wabash Rail- 
Toad Co. 


Lucien H. Alexander for Chicago & Alton Railroad 
Co. 
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T. J. Norton for Atchison, Topeka & Santa Fe Rail- 
way Co. 

Report of the Commission. 
CLEMENTS, Commissioner: 

This proceeding involves the reasonableness of an 
advance of 33 1-3 per cent in the rates on stock cattle 
and sheep throughout the western states to and beyond 
the Missouri River, contained in the following proposed 
tariffs: 

Atchison, Topeka & Santa Fe Railway Co., I. C. C. 
5813; Chicago & Alton Railroad Co., Supplement 2 to 
I. C. C. A-257; Chicago & Northwestern Railway Co., 
Supplement 10 to I. C. C. 6839, Supplement 20 to I. C. C. 
7151, Supplement 2 to I. C. C. 7228, Supplement 18 to 
I. C. C. 6696, Supplement 22 to I. C. C. 7151; Chicago, 
Burlington & Quincy Railroad Co., Supplement 1 to 
I. C. C. 10225, Supplement 5 to I. C. C. 10055, Supple- 
ment 12 to I. C. C. 9927, Supplement 5 to I. C. C. 10054, 
Supplement 10 to I. C. C. 9811, Supplement 6 to I. C. C. 
9822; Chicago Great Western Railroad Co., Supplement 
1 to I. C. C. 4745, Supplement 8 to I. C. C. 4680, Sup- 
plement 11 to I. C. C. 4769, Supplement 4 to I. C. C. 
2983, Supplement 4 to I. C. C. 4707, Supplement 6 to I. C. 
C. 4707; Chicago, Milwaukee & St. Paul Railway Co., 
Supplement 5 tol. C. C. B-2023, Supplement 4 to I. C. 
C. B-2109, Supplement 1 to I. C. C. A-9479, Supplement 
2 to I. C. C. B-2253; Chicago, Rock Island & Pacific 
Railway Co., Supplements 1 and 2 to I. C. C. C-9085, 
Supplement 18 to I. C. C. C-8789, Supplement 19 to 
I. C. C. C-8789, Supplement 63 to I. C. C. C-4549, Sup- 
plement 64 to I. C. C. C-4549, Supplement 2 to I. C. 
C. C-9140; Chicago, St. Paul, Minneapolis & Omaha 
Railway Co., Supplement 11 to I. C. C. 3653, Supplement 
19 to I. C. C. 3422, Supplement 20 to I. C. C. 3422; 
Great Northern Railway Co., Supplement 9 to I. C. C. 
A-878, Supplement 39 to I. C. C, A-882, I. C. C. A-3412; 
Illinois Central Railroad Co., Supplement 5 to I. C. C. 
A-7708, Supplement 1 to I. C. C. A-6458, Supplement 9 
to I. C. C. A-7535, Supplement 11 to I. C. C. A-5677; 
Minneapolis & St. Louis Railroad Co., Supplement 35 
to I. C. C. 1750, Supplement 36 to I. C. C. 1750; Minne- 
apolis, St. Paul & Sault Ste. Marie Railway Company, 
Supplement 3 to I. C. C. 2812; Northern Pacific Railway 
Co., Supplement 7 to I. C. C. 3819, Supplement 8 to 
I. C. C. 3819, Supplement 3 to I. C. C. 4166, Supplement 
4 to I. C. C. 3971, Supplement 5 to I. C. C. 4362, I. C. C. 
4851; Pierre, Rapid City & Northwestern Railway Co., 
Supplement 10 to I. C. C. 12; Toleda, St. Louis & 
Western Railroad, Chicago & Alton Railroad Co., and 
Iowa Central Railway Co., Supplement 12 to I. C. C. 
A-40; Wabash Railroad Co. (Receivers), Supplement 1 
to I. C. C. 2120, Supplement 6 to I. C. C. 2621, I. C. C. 
2806, Supplement 7 to I. C. C. 2621. 

The testimony, which is confined almost exclusively 
to cattle, applies also to the transportation of sheep, and 
our findings are therefore equally applicable to sheep. 

There are two general bases of live-stock rates, 
what is known as the ‘“100-per-cent rate,” which applies 
on all cattle to market, and a 25 per cent lower rate on 
cattle shipped to country points for further feeding, this 
rate being spoken of as the ‘“75-per-cent basis.” The 
cattle on which the lower rates apply are called in the 
record either “stockers,” which are susceptible of fur- 
ther growth as well as fattening, or “feeders,” which 
are larger than stockers and fed mainly for the purpose 
of fattening for slaughter. Cattle bought by packers 
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are designated in this record as “market cattle” or “fat 
cattle.” Stockers weigh from 400 to 900 pounds; feeders 
from 900 to 1,200 pounds, and fat cattle from 1,400 to 
1,500 pounds. While the differentiation is readily appar- 
ent between fat cattle and stockers, it is more difficult 
between fat cattle and feeders, a packer selecting for 
slaughter on one day what might be sold on the next 
day as a feeder, depending upon the supply of fat cattle. 

The tariffs containing the proposed rates have been 
postponed to various dates as late as June 13, 1912, 
upon. protests of the live-stock exchanges at Sioux City, 
South Omaha, South St. Paul, Kansas City and Chicago, 
and of the Corn Belt Meat Producers’ Association of 
Iowa, an organization of some 5,000 feeders of cattle 
in that state. The state commissions of Iowa, Missouri, 
Kansas and South Dakota also were represented at the 
hearing. An exhaustive hearing was had, and certain 
other live-stock records in previous proceedings before 
the Commission have been stipulated in so far as applic- 
able into the present record. 

The 75-per-cent rate on feeders was originally in- 
tended for application between the raising point and 
feeding grounds direct, but with the splitting up of the 
larger ranches and herds it became more convenient and 
less expensive to buy at market centers, and to-day the 
greater part of the stockers and feeders are bought on 
markets like Kansas City, Sioux City, South Omaha and 
Chicago, There are other advantages in the market 
system, among the principal of which are the ability to 
secure a uniform lot of feeders, which will finish for 
market at the same time, and the financing of the feed- 
ing business, which is carried on at the principal mar- 
kets on a large scale. The present complaint, therefore, 
is largely confined to the relative service to the markets 
on all cattle, on the one hand, and on stockers and 
feeders from the markets to the feed lots, on the other. 

There are various reasons assigned by each party 
for and against the proposed increase in these rates, 
complainants contending that from the standpoint of 
value, character and cost of service, damage claims, an 
insured second haul to market on the fat cattle, and 
the value of the service to the shipper, the 75-per-cent 
rate on feeders is reasonable compared with the service 
and rate on market cattle; whereas the defendants, 
while denying any appreciable difference in the cost of 
service between market cattle and feeders, rest mainly 
upon the contention that “cattle are cattle,” with no 
such dissimilarity of transportation conditions as to war- 
rant a lower rate on the one class than on the other. 

It is further contended that the existing rates are 
dependent upon the use to which the cattle are put and 
that this is contrary to the Commission’s rulings. We 
are not convinced, however, of the applicability of this 
argument to the present case, the decisions cited involv- 
ing shipments (of coal) used for different purposes but 
transported under substantially similar circumstances 
and conditions, while here, although the commodity may 
in its general nature be the same, the continuance of 
the lower rate is demanded on feeders because of an 
alleged substantial dissimilarity in the transportation 
service from that on market cattle, and of the value of 
that service to the shipper. As stated, all cattle, whether 
fat cattle, stockers or feeders, pay the full 100-per-cent 
rate to market, whether sold to the packing-houses for 
slaughter or returned to some country point for further 
feeding, thus marking a clear line of cleavage between 
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the inbound and outbound movements and preventing 
the exercise of any discretion in rate application, excey; 
perhaps to a few points (like Cedar Rapids) which haye 
packing industries and receive in addition a consider. 
able number of feeders. 

This presents another alleged possibility for manipy. 
lation suggested by defendants, by shipping to a point 
like South Chicago and reshipping to the Chicago mar. 
ket in defeat of the fat-cattle rate, but as no specific 
instances could be shown and the record is so clear as 
to the shrinkage from unloading, which would com. 
pletely offset any rate advantage, and more, we cannot 
consider this as _ controlling. Moreover, a _ possible 
manipulation, which is punishable under other sections 
of the statute, should not alone deprive shippers of 
reasonable rates to which otherwise they would be en. 
titled. We shall therefore look to the transportation con. 
ditions affecting the rate. 

There are but few figures submitted on cost of serv- 
ice and these are not claimed to accurately reflect the 
situation. It therefore becomes necessary to deal broadl; 
with the complaint, without any attempt to find with 
accuracy and certainty the exact extent of any particular 
inffuence on the rate. 

There is a difference in the value of feeders and 
fat cattle of from $1 to $3 per 100 pounds, averaging 
perhaps a trifle under $2, or something less than 40 
per cent. The minimum carload weight is the same on 
all cattle, and while there is a diversity of opinion as 
to the relative loading of fat cattle and feeders, the 
record as a whole seems to establish that on the aver- 
age there is not much difference in the actual carload 
weights, 

Fat cattle are the subject of heavy claims for 
shrinkage and fall in price from delays in reaching the 
markets and from their becoming stale and below the 
standard in appearance, a condition which experienced 
buyers readily recognize and reflect in the price. It is 
desirable to feed and water cattle before the opening 
of market, and a delay of two hours may form the basis 
for heavy claims. Claims for delay on stockers and 
feeders are exceedingly rare, as there is no market to 
meet, and any shrinkage is overcome in a short 
without great expense. Several feeders of cattle 
experiences of from 20 to 30 years testified to having 
filed not more than one or two, if any, such claims. 

More expeditious handling of market cattle is thus 
required than of feeders and stockers, and for long 
hauls the carriers operate special trains to market, 
usually on certain days of the week, upon being tendered 
the required number of cars, ranging from five up. As 
a great percentage of market cattle originates on branch 
lines there is necessitated the distribution of empty cars 
and the pick-up service on the loaded cars for consolida- 


time 
with 


tion at the junction point into special] trains. These 
trains have precedence over all other freight, and in 
some instances over passenger traffic. Stockers and 


feeders, however, move in the regular freight trains, as 
way freight, and frequently are sidetracked for market 
cattle or other fast freight. Delays of from several 
hours to a day or two are not uncommon in reaching 
destination. There is much difference of opinion as to 
whether it is cheaper to handle feeders irregularly, 2 
car here and there, or to transport market cattle in 
through expedited trains, and while it is impracticable 
to measure the exact difference in cost, it seems reason- 
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ably clear that the expedited service, with its greater 
resulting damage claims, is the more expensive, and 
certainly the value of the service to the shipper is sub- 
stantially greater on market cattle. 

It is equally difficult to apportion with certainty the 
penefits from available empty cars at loading points of 
market and feeder cattle, respectively, but considering 
the comparatively few markets with their large con- 
signments, and the greater number of widely divergent 
destinations of occasional shipments of feeder cattle, it 
seems clear that the balance of advantage is with the 
movement of the latter. 

The present relative adjustment of rates has been 
in effect for 25 years or more, and the burden is upon 
the carriers to justify its discontinuance by the proposed 
advances. We cannot accept the carriers’ contention 
that the 75-per-cent rate on stockers and feeders is a 
gratuity to be withdrawn at will. The question is 
whether under all the circumstances and conditions the 
proposed rates are reasonable for the service performed, 
and in determining that question no particular factor 
should exclude others of important bearing, unless of 
controlling force. Considering all of the facts, circum- 
stances and conditions appearing, it is our opinion, find- 
ing and conclusion that an increase in the rates here 
involved has not been justified, and consequently that 
the proposed increased rates in the tariffs hereinbefore 
enumerated are unreasonable and unjust. It is our fur- 
ther finding that the rates on stockers and feeders now 
in effect should not be exceeded for the future. 

We shall expect the carriers to cancel these pro- 
posed rates by April 15, 1912, and permission is hereby 
given to make the cancellation effective on one day's 
notice. If this is not done by the date specified a suit- 
able order will be entered. 


Service Determines Common Carrier 


OPINION NO. 1811 

NO, 3771. (23 I. C. C. REP., P. 1%) STONEGA COKE 

& COAL CO. ET AL. VS. LOUISVILLE & NASH- 
VILLE RAILROAD CO. ET AL. 


Submitted Feb. 15, 1912. Decided March 12, 1912. 

1. A railroad company which holds itself out to the public as a 
common carrier, files tariffs with and makes reports to 
the Interstate Commerce Commission required by law of 
common carriers, and engages in the transportation of 
interstate traffic, is a common crrrier subject to the pro- 
visions of the Act to regulate commerce. 

2. The character of service a railroad company renders, and 
holds itself out as willing to render, is the controlling in- 
quiry in a proceeding to determine whether such com- 
pany is a common carrier. 

Through routes and joint rates for the transportation of coal 
and coke from complainants’ mines and plants at or in 
the vicinity of Keokee, Va., to various points in Ken- 
tucky, Ohio and other states, required to be established 
by defendants. 


4. The fact that a carrier maintains lower rates from points on 
its own line than rates in force on the same kind of traffic 
from nearby points on the line of another railway and not 
on its own lines, does not of itself amount to undue dis- 
crimination against shippers at the latter points. 


%. The principal defendant renders a transportation service to 
owners of coal operations in the Black Mountain district 
of Virginia, on the line of the Virginia. & Southwestern 
Railway, but refuses to render a like service, under sub- 
stantially similar circumstances and conditions, to com- 
plainants’ coal operations in the Appalachia district on 
the Interstate Railroad; Held, That such conduct amounts 
to undue discrimination against complainants. 


William A. Glasgow, Jr., and J. F. Bullitt for com- 
plainants. 


Helm Bruce and William A. Northcutt for Louisville 
& Nashville Railroad Co. 
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R. Walton Moore for Virginia & Southwestern Rail- 
way Co. 


Report of the Commission, 


McCHORD, Commissioner: 

Complainants are corporations engaged in mining 
coal and manufacturing coke in Wise and Lee counties, 
in the state of Virginia. By their petition, filed Jan. 
17, 1911, they ask that through routes and joint rates 
be established from their mines and coking plants over 
the lines of defendants to various designated points 
in Kentucky, Ohio and other states. They assail the 
present rates as unduly discriminatory against them in 
favor of their competitors in the same general territory. 

The operations of complainant Stonega Coke & Coal 
Co. are located at Stonega, Roda, Osaka, Arno and 
Imboden, in Wise County, and at Keokee, in Lee County. 
Those of complainant, Blackwood Coal & Coke Co., are 
located at Blackwood and Roaring Fork, in Wise County. 

The main line of the defendant Interstate Railroad 
Co. extends from Stonega to Appalachia, Va., where it 
connects with the Louisville & Nashville and Virginia 
& Southwestern lines, and thence via Blackwood to 


Norton, Va., where it connects with the Norfolk & 
Western Railway. It has branch lines extending to 
Roda, Osaka, Arno and Roaring Fork, all of which 
points it serves. 


The line ef the defendant Virginia & Southwestern 
Railway Co., which comes up from the south, connects 
with the Louisville & Nashville and Interstate railroads 
at Appalachia. It continues thence in a southwesterly 
direction via Imboden and Keokee to St. Charles, Va., 
a distance of about 26 miles. It also has a line extend- 
ing from Appalachia in a northeasterly direction via 
Norton to the Toms Creek coal field. 

The line of the defendant Louisville & Nashville 
Railroad Co. reaches this region via Corbin and Mid- 
dlesborough, Ky., and Cumberland Gap and Pennington, 
Va. Its main line extends to Appalachia, where it con- 
nects with the Virginia & Southwestern and Interstate 
railroads, and thence to Norton, where it connects with 
the Norfolk & Western. The Cleveland, Cincinnati, 
Chicago & St. Louis Railway Co., which operates north 
and west of the Ohio River, maintains connections with 
the Louisville & Nashville. 

The following map illustrates the situation. 


———— Virginia & Southwestern 
Railway Company. 
soeceses=s Louisville & Nashville 
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Appalachia to St. Charles, 25 miles, via Virginia & 
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Southwestern; from Appalachia to Pennington Gap, 24 
miles, via Louisville & Nashville; from Pennington Gap 
to Pocket, 3 miles, via Louisville & Nashville (branch) ; 
from Pocket to St. Charles, 4 miles, via Virginia & 
Southwestern; from Appalachia to Stonega, 5 miles, via 
Interstate Railroad; from Appalachia to Roaring Fork, 
8 miles, via Interstate Railroad. 

There are numerous coal mines at and in the vicin- 
ity of St. Charles, in what is known as the Black Moun- 
tain district. Complainants’ mines and plants are in 
what is known as the Appalachia district, which ex- 
tends from Black Mountain to and including Norton, 
about i1 miles east of Appalachia. What is known 
as the Toms Creek. district lies some distance farther 
to the east, but no points in that district are involved 
in this proceeding. 

The Louisville & Nashville company groups all this 
territory from and including St. Charles to and includ- 
ing Norton, except the points where complainants’ 
mines and plants are located, on the same basis of 
rates to western destinations up to the Ohio River. 
To points beyond the Ohio River there is a differential 
in favor of St. Charles against Appalachia, which is 
admitted to be an error that should be corrected. 


Complainants’ coal and coke are shipped from Keo- 
kee via the Virginia & Southwestern, and from Stonega, 
Roaring Fork and other points, via the Interstate Rail- 
road, to Appalachia, and there delivered’ to the Louis- 
ville & Nashville for destination points. For this trans- 
portation service to Appalachia the originating carriers 
are paid a local rate of 10 cents per ton, and the 
Louisville & Nashville is paid the Appalachia rates 
thence to destination points. Complainants are thus 
charged 10 cents per ton more to reach the same mar- 
kets than are their competitors, who are located at the 
other points named. 


The Louisville & Nashville Co. owns a branch line 
from Pennington Gap north for a distance of about 
3 miles to a point where it connects with the Virginia 
& Southwestern (now owned and controlled by the 
Southern Railway). From this point it reaches the 
mines at and in the vicinity of St. Charles over the 
rails of the Virginia & Southwestern Co. 


For some time prior to 1903, under an agreement 
with the Virginia Coal & Iron Co. (now the lessor of 
the Stonega Coke & Coal Co.), the Louisville & Nash- 
ville Co. delivered empty cars from Appalachia to 
the mines and plants at Stonega, Roda, Oska and Arno 
and returned the loaded cars to Appalachia, and trans- 
ported the same thence to destination points at the 
regular Appalachia rates. A controversy arose between 
the parties as to the character and extent of the agreed 
service, and thereupon the Louisville & Nashville with- 
drew from the arrangement and discontinued the service 
entirely. 


The Louisville & Nashville declines to perform the 
service it formerly rendered and refuses to establish 
with the Interstate Railroad Co. through routes and 
joint rates on coal or coke from complainants’ mines 
and plants. The traffic is reshipped from Appalachia 
on new or original billing, and cannot be billed through 
to destination from the mines or plants. 

In their petition complainants allege that it is “un- 
reasonable and unjust and discriminatory” to charge 
them on their coal and coke 10 cents per ton more 
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than is charged their competitors to the same markets. 
They ask that through routes and joint rates be estab. 
lished from their mines and plants to Louisville ang 
Cincinnati, and to other designated points on the Louis. 
ville & Nashville and on the Cleveland, Cincinnati, (pj. 
cago & St. Louis lines, and that such joint rates shal 
not exceed rates contemporaneously in force from Nor. 
ton, Appalachia and St. Charles. 

In explanation of its refusal to establish through 
routes and joint rates with the Interstate Railroad, the 
Louisville & Nashville avers (1) that the Interstate 
Railroad Co. is not a common carrier within the mean. 
ing of the Act to regulate commerce, but is merely a 
plant facility, and (2) that the rates it now receives 
for the transportation of complainants’ traffic are so 
low that to divide the same with the Interstate Railroad 
Co. would deprive it of just and reasonable compensa. 
tion for the service it performs. 

The Virginia & Southwestern Co. avers that its 
rate of 10 cents per ton from Keokee to Appalachia 
is a low charge for the service, and insists that there 
should be no reduction. 

Section 1 of the Act to regulate commerce, after 
defining the term “transportation,” as applied to 


mon carriers, provides as follows: 
. 7 


com- 


*-and it shall be the duty of every carrier subject 
to the provisions of this act to provide and furnish such trans- 
portation upon reasonable request therefor, and to establish 
through routes and just and reasonable rates applicable thereto; 
and to provide reasonable facilities for operating such through 
routes and to make reasonable rules and regulations with respect 
to the exchange, interchange and return of cars used therein, 
and for the operation of such through routes, and providing for 
reasonable compensation to those entitled thereto. 


By section 15 it is provided that— 


The Commission may * * * establish through routes * * * 
and may establish joint rates as the maximum to be charged 
and may prescribe the division of such rates * * * and the terms 
and conditions under which such through routes shall be oper- 
ated, whenever the carriers themselves shall have refused or 
neglected to establish voluntarily such through routes * * * 
or joint rates. * 

The question first to be considered is whether the 
Interstate Railroad Co. is a carrier subject to the pro- 
visions of the Act to regulate commerce, The company 
was incorporated by special act of the legislature of 
Virginia in February, 1906. By its charter it was “av- 
thorized and empowered to locate, construct, operate 
and maintain a line of railroad” from a point in Scott 
County, Virginia, through Lee and Wise counties, Vir- 
ginia, to a point on the state line between Kentucky 
and Virginia, together with “such branch railroad or 
railroads from the said main line * * * as it may, from 
time to time, deem expedient; and also to locate, con- 
struct, operate and maintain such railroad or railroads 
* * * as it may, from time to time, deem necessary 
for the accommodation of the public, or to connect 
with any other railroad that is now or hereafter may 
be constructed in or to any of said counties.” It was 
further authorized “to acquire by lease or purchase, 
equip, maintain and operate,” a railroad theretofore con- 
structed by the Virginia Coal & Iron Co. in Wise County, 
and to acquire in the same manner, and to maintain 
and operate, a part of the South Atlantic & Ohio Rail- 
road (now the Virginia & Southwestern) or any other 
railroad, and to connect any line it might construct 
or acquire with any other railroad then or thereafter 
constructed in any of said counties. It was also av- 
thorized to acquire, either by donation, purchase or 
condemnation proceedings, all such lands and materials, 
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gs it might need “for right-of-way, depots, stations, 
freight yards and other railroad purposes.” 


The maximum capital stock of the company was 
$1,000,000, but on Dec. 8, 1910, the state corporation 
commission of Virginia allowed an amendment to the 
charter increasing the stock from $1,000,000 to $1,500,000. 


The company was organized by the same persons 
who owned or were interested in the properties of the 
Virginia Coal & Iron Co. It thereupon acquired from 
that company, as authorized by the charter, a line of 
railway previously constructed from a connection with 
the Louisville & Nashville near Appalachia north to 
Stonega, a distance of between five and six miles, and 
thereafter built branches to Roda, Osaka and Arno. 


After the abrogation of the aforesaid agreement 
petween the Louisville & Nashville Co. and the Vir- 
ginia Coal & Iron Co., the Interstate Railroad Co. ac- 
quired locomotives and other transportation equipment 
of its own, and built a line from Appalachia to Norton 
and also branch lines to Roaring Fork and other points. 
Its purpose is stated to be to establish and operate a 
belt line to serve the coal and coke industries in the 
western part of Wise County, and to connect such in- 
dustries with the various railway lines which penetrate 
this general territory, including the Louisville & Nash- 
ville and Virginia & Southwestern. The character of 
the service it now renders is shown by the following 
facts: 


1. It operates about 30 miles of railroad and has 
17 stations, of which 7 are shipping stations of the 
Stonega Coke & Coal Co. It has 5 locomotives, 3 
passenger cars and 94 freight cars—coal cars, box cars 
and flat cars. It operates 10 passenger trains daily by 
schedule, and has a large passenger station at Appa- 
lachia, with smaller stations at various other points. 

2. It files tariffs with and reports to this Commis- 
sion, as required by law of common carriers. 

3. In addition to carrying the traffic of the Stonega 
Coke & Coal Co., it transports coal and coke for the 
Blackwood Coal & Coke Co., the Sutherland Coal & 
Coke Co., the Wise Coal & Coke Co. and the Colonial 
Coal & Coke Co., all of which are competitors of the 
Stonega company. 

4. It maintains through routes and joint rates with 
the Carolina, Clinchfield & Ohio Railroad Co. to points 
reached by that line, and also with the Norfolk & 
Western Railway Co. to Lamberts Point, Va. 

5. It earried over 85,000 passengers in the year 
1909, over 92,000 in the year 1910, and over 73,000 
during the first nine months of the year 1911. Its 
gross receipts from all sources for 1910 amounted to 
$123,133.07, and its total expenses were $99,492.83. It 
is published as an originating, intermediate or delivering 
carrier in tariffs filed with this Commission by various 
railroad companies, including the Atlantic Coast Line, 
the Alabama Great Southern, the Illinois Central and 
the Louisville & Nashville. Of its freight revenue for 
the year 1910, 84.08 per cent was derived from shipments 
by the Stonega Coke & Coal Co., and 15.92 per cent 
from other shippers. 

6. It is published in tariffs of the Louisville & 
Nashville Co., issued in 1910, as a participating carrier 
“on classes and commodities, except coal and coke,” 
and it concurs in such tariffs. During the year 1911 
Passengers were carried from points in Kentucky to 
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Stonega on through tickets sold by the Louisville & 
Nashville Co. 


It is thus seen that the Interstate Railroad Co. holds 
itself out to the public as a common carrier; it files 
tariffs with and makes reports to this Commission, re- 
quired by law of common carriers, and is engaged in 
carrying interstate traffic, both passenger and freight; 
it maintains through routes and joint rates with various 
other carriers, and, except on coal and coke, with the 
Louisville & Nashville Co. 

The history of the Interstate Railroad Co. shows 
that the original purpose of its incorporators was to 
enable the persons interested in the lands of the Vir- 
ginia Coal & Iron Co. to develop their properties. Since 
1908, however, the company has extended its lines until 
it now owns and operates about 30 miles of railroad, 
and gives a general freight and passenger service. It 
serves industries on its main line and branches which 
are in no way connected with either the Virginia Coal 
& Iron Co. or the Stonega Coke & Coal Co. The fact 
that the larger part of the freight it carries is for the 
Stonega company does not determine its character to 
be that of a plant facility rather than a common carrier. 

Questions relating to the ownership of carriers, in 
whole or in part, by large shippers over their lines, 
have been several times before this Commission. In 
the Matter of Divisions of Joint Rates, 10 I. C. C., 385, 
we said (p. 399): 

The mere fact that this road is to-day entirely owned by 
the largest individual shipper over it, or that it was originally 
organized and built for the purpose of doing the work of that 
shipper, is not, in Our opinion, controlling against the legality 
of the transaction before us. While there may be grave objec- 
tions to allowing shippers to build and operate railroads over 
which their traffic moves, the interstate commerce act contains 
no prohibition of that kind. 

See also Crane R. R. Co. vs. P. & R. Ry. Co., 15 
I, C. C., 248, 252, and Crane Iron Works vs. C. R. R. 
Co. of N. J., 17 1. C. C., 514, 518. 

In the instant case it is not the complainant Stonega 
Coke- & Coal Co., but the Virginia Coal & Iron Co., 
that owns nearly the entire stock of the Interstate 
Railroad Co. The Virginia Coal & Iron Co. leases lands 
to the Stonega Coke & Coal Co., but it likewise leases 
lands to the Blackwood Coal & Coke Co. and to the 
Intermont Coal & Iron Co. and the Virginia Iron, Coal 
& Coke Co. The Keokee Coal & Coke Co. and the Im- 
boden Coal & Coke Co. were lessees of the Virginia 
Coal & Iron Co. until their properties were acquired 
by the Stonega Coke & Coal Co. All of said companies 
are competitors in the coal and coke business. The 
stockholders of the complainant Blackwood Coal & Coke 
Co. have no interest in the stock of the Virginia Coal 
& Iron Co., the Stonega Coke & Coal Co. or the Inter- 
state Railroad Co. 

In Manufacturers’ Railway Co. vs. St. L, IL M. & 
S. Ry. Co., 21 I. C. C., 304, this Commission, speaking 
to the question whether the complainant in that case 
was a common carrier, said (p. 312): 


The Act to regulate commerce, limiting its application as 
it does to common carriers, was passed in full view and recog- 
nition of the common law under which the attitude and actions 
of the person, whether natural or artificial, determines whether 
or not he or it is in law a common carrier. Speaking in general 
terms, a carrier could become a common carrier a offering its 
services as such to the public upon first complying with the 
statutory or police requirement demanded of it by charter or 
otherwise. The test to be applied in determining whether a 
person is a common carrier really is whether he holds out, either 
expressly or by a course of conduct, that he will, so long as he 
has room, carry for hire the goods of every person indifferently 
who will bring goods to him to be carried. Nugent vs. Smith, 
1 C. P. Division 19, 27. 
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Tested by the authorities cited, as applied to the 
facts of record, we are of opinion and find that the 
Interstate Railroad Co. is a common carrier subject to 
the provisions of the Act to regulate commerce. We 
further find that complainants are entitled to have estab- 
lished by order of this Commission through routes for 
the transportation of their traffic over defendants’ lines, 
and to have established just and reasonable rates as 
the maximum to be charged for such transportation. 

What would be just and reasonable rates remains 
to be considered, and herein is involved the charge of 
discrimination. Complainants contend that under the 
present rate adjustment they are subjected to undue 
prejudice and disadvantage in favor of their competitors 
at Appalachia, Norton and St. Charles. 

So far as Appalachia avd Norton are concerned, 
we do not think that undue discrimination is shown. 
Those points are on the Louisville & Nashville line, 
whereas the points where complainants’ mines and plants 
are located are not on that line, but are served by the 
Interstate Railroad and the Virginia & Southwestern. 
The fact that the Louisville & Nashville maintains rates 
from points on its own line on a lower basis than rates 
in force from points served by other railroads, and 
which are not on its own line, if discrimination at all, 
is not, in our judgment, the character of discrimination 
which the statute condemns as undue or unreasonable. 

The case of Black Mountain Coal Land Co. vs. 
S. R. Co. 15 I. C. C., 286, is cited to support com- 
plainants’ contention. That case involved rates on coal 
and coke from this same general territory. The Com- 
mission condemned as unreasonable a charge of 10 cents 
more per ton on shipments of coal from the St. Charles 
mines than from mines at Appalachia to the same des- 
tinations. But St. Charles and Appalachia are both on 
the same railroad, and that fact was not only recog- 
nized by the Commission, but was stated as one of the 
grounds for the conclusion reached. 

Reduced to its last analysis, the insistence here is 
simply that the greater service rendered by the Louis- 
ville & Nashville Co. in the transportation of coal and 
coke from Norton than it renders for the same rates 
in the transportation of coal and coke from Appalachia 
to the same destinations works discrimination against 
complainants, because the Norton mines thereby get the 
benefit of a service which complainants’ mines on the 
Interstate Railroad do not receive. 


We do not think the proposition is sound or that 
support for it is found in the ruling in the cited case. 


The Black Mountain situation presents a different 
question. The St. Charles mines are not on the line 
of the Louisville & Nashville, but are served by that 
company over the line of the Virginia & Southwestern 
under some sort of agreement between the two roads. 
The terms of the agreement are not shown, but it ap 
pears that the Louisville & Nashville pays the Virginia 
& Southwestern for trackage rights from a point called 
Pocket, the terminus of its branch line, extending from 
Pennington Gap to the mines at St. Charles: The dis- 
tances from that point to the mines vary from 3 to 7 
miles. 

Objection is made that discrimination in favor of 
the St. Charles mines is not -charged in the petition, 
but we do not think the objetcion well taken. Under 
the technical rules of pleading usually followed in courts 
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ef law there might be grounds for such objection, py 
we find no justification for it under the more libera| 
rules applied by this Commission. From the petitio, 
as a whole we think it clear that the charge of dis 
crimination embraces the mines at St. Charles as we) 
as those at Norton and other points in the Appalachia 
district. Besides, the entire situation was gone into a: 
the hearing, and evidence was submitted which shows 
to some extent the service rendered by the Louisvil; 
& Nashville and Virginia & Southwestern to the mines 
at and in the vicinity of St. Charles, and no claim is 
made that undue advantage has been taken of any part) 
to the proceeding. 

The evidence is.to the effect that the Louisville & 
Nashville delivers empty cars to the St. Charles mines 
and returns the loaded cars to its own line, withou 
charge for the service either way, and that the Virginia 
& Southwestern does the same. The rates charged by 
both companies are the same as the rates from Ap- 
palachia. The mines have no engines of their own. 

The service performed by the Louisville & Nash- 
ville for the St. Charles mines, as far as appears, is 
similar to the service formerly performed by that com- 
pany for the mines on the Interstate Railroad under 
the agreement hereinbefore referred to; and, in addi 
tion to the expense of such service, the Louisville 


« 


Nashville pays the Virginia & Southwestern for trackag 
rights by means of which it reaches the mines at 8! 
Charles. 


The average length of haul covered by the service 
for the St. Charles mines is not materially different 
from the average distance between Appalachia and com 
plainants’ operations at Stonega and other points on th 
Interstate Railroad. In other respects the transportation 
conditions, so far as here appears, are substantially the 
same. 

Briefly stated, the situation is this: The operations 
are all off the line of the Louisville & Nashville; the 
conditions of transportation are substantially the sam 
as between the two fields; yet the Louisville & Nash- 
ville Co. gives to the St. Charles operations a service 
which it refuses to give to complainants’ operations. 

Complainants have expressed through their counsel 
a willingness to have the Louisville & Nashville Co 
operate over the Interstate Railroad and serve their 
mines in the same manner that it serves the St. Charles 
mines, and the record indicates that the Louisville & 
Nashville Co. may not be averse to an arrangem< 
of that kind. There is, however, no appearance for th 
Interstate Railroad, and nothing to indicate whether that 
company would agree to such an arrangement, As al- 
ready stated, we are not informed of the terms of thé 
agreement with the Virginia & Southwestern Railway 
Co. under which the Louisville & Nashville reaches and 
serves the St. Charles mines. 


Under all the circumstances and conditions we aré 
of the opinion and find that there is undue discrimina 
tion against complainants in favor of their competitors 
at and in the vicinity of St. Charles, to the extent that 
the Louisville & Nashville Co. renders a service to 
the St. Charles mines which under substantially similar 
circumstances and conditions it refuses to render t 
complainants’ operations on the Interstate Railroad. Th« 
reasonableness of the rates for the transportation of 
coal and coke from this region to points west thereof 
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has been gone into to some extent. 
this question is involved in a separate proceeding now 
pending before this Commission and is not directly 
involved here. 


Suffice it to say 


In the present state of the record, however, we are 
unable to determine what the rates should be in order 
to remove the discrimination. It may be that the de- 
fendants will be willing to establish a service to and 
from the complainants’ mines and plants, on the Inter- 
state Railroad, on the same basis as the service now 
in effect to and from the St. Charles mines, on the 
Virginia & Southwestern, and thereby remove the dis- 
crimination; and an opportunity will be given them to 
do so. Should they fail to reach a satisfactory adjust- 
ment, a further inquiry will be had by the Commission 
and such order made as may be found necessary and 
proper. 


As has been already pointed out, complainants’ op- 
erations at Keokee are on the line of the Virginia & 
Southwestern. In the light of what has been here said 
as to other points involved, and as to the general situa- 
tion as well, we see no reason why defendants may not 
themselves establish joint rates and agree upon the di- 
vision thereof from that point; and an opportunity will 
be afforded them to do so. If they cannot reach a fair 
and proper adjustment as to the joint rates or as to 
the divisions thereof, the Commission will, after further 
inguiry, determine those questions. 


Without now considering the reasonableness of the 
present grouping of the mines in this territory, defend- 
ants will be expected to remove the discrimination 
herein found to exist and to establish through routes 
and joint rates for the transportation of coal and coke 
from the operations of complainants at and in the vi- 
cinity of Keokee on the Virginia & Southwestern, to 
the destignated destination points in Kentucky, Ohio and 
other states, as prayed for in the petition. 


The case will be held open for such order or orders 
as may be found necessary in the premises. 


Do Not Control Baggage Delivery 


NO, 4091. (28 I. C. C. REP., 66.) W. G. COSBY VS. 
RICHMOND TRANSFER CO. ET AL. 


Submitted Oct. 3, 1911. Decided Jan. 15, 1912. 


1. If a carrier undertook to make delivery of passenger baggage 
and to issue baggage checks at residences for the rate of 
fare stated in its tariffs, this would be a service over 
which this Commission would have jurisdiction and which 
must in all regards become subject to the mandates and 
prohibitions of the act, even though the service in whole 
or in part was not performed by the carrier itself, but 
Was rendered by some agency under contract or other- 
wise. But in merely granting the exclusive privilege of 
soliciting on its trains and issuing baggage checks at 
residences to one baggage transfer company a carrier 
does not undertake an additional service to the public. 
The carrier’s duty to the public as to baggage begins and 
ends in the baggage room provided by it. Baggage trans- 
fer is prior or subsequent to the transportation service as 
to which the carrier owes a duty to the public and is 
therefore outside the jurisdiction of this Commission. 


2. No public duty is owed by a carrier to baggage transfer 
agents, as such, and therefore the Commission finds that 
although the exclusive privilege of soliciting baggage 
transfer on defendants’ trains is given to one transfer 
company which is controlled’ by officers of defendants, yet 
there is no undue discrimination, since no one is given 
any undue advantage or is subjected to any undue or 
unreasonable prejudice as to any matter in relation to 
which the carrier owes a duty. 


Wise & Chichester for complainant. 
J. Jordan Leake for Richmond Transfer Co. 
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R. Walton Moore for Southern Railway Co. and 
others. 
H. T. Wickham for Chesapeake & Ohio Railroad Co. 


Report of the Commission. 
LANE, Commissioner; 

W. G. Cosby is a resident of the city of Richmond, 
Va., and the owner of a baggage transfer business 
known as the Cosby Transfer. The Richmond Transfer 
Co. is a corporation founded by a rival of Mr. Cosby’s 
named Garber, together with a group of railroad officials. 
This company purchased Garber’s business, and on June 
5, 1893, the defendant railroads granted to the Richmond 
Transfer Co., without monetary consideration, the ex- 
clusive privilege of soliciting business on their trains 
and in their depots and of issuing baggage checks at 
the residences of prospective passengers. 

It is Mr. Cosby’s contention, as a citizen, that the 
rates charged for the transfer of baggage in the city 
of Richmond are unreasonable, and that this Commis- 
sion has jurisdiction to fix the rates charged by the 
Richmond Transfer Co., because this company is the 
agent of the railroads in providing ‘‘a service in connec- 
tion with.the receipt and delivery of property trans- 
ported.” The foundation for this position he finds in 
the language of section 1 of the act, wherein- this Com- 
mission is given jurisdiction over the transportation of 
property, and the term “transportation” is defined as 
including— 
cars and other vehicles and all instrumentalities and facilities 
of shipment or carriage, irrespective of ownership or of any 
contract, expressed or implied, for the use thereof, and al] serv- 
ices in connection with the receipt, delivery, elevation and 
transfer in transit, ventilation, refrigeration or icing, storage 
and handling of property trarsported. 

The second position which complainant takes is that 
under section 3 of the act the Richmond Transfer Co. 
is given an undue and unreasonable preference or ad- 
vantage over the Cosby Transfer in that the exclusive 
privilege of soliciting baggage transfer business on the 
trains and in the depot of defendants and of issuing 
defendants’ baggage checks has been granted to the 
Richmond Transfer Co. without consideration, whereas 


the complainant herein has offered $500 for such privi- ° 


lege, stipulating in his offer that the rates charged the 
public would be lower than those at present imposed 
by the Richmond Transfer Co. “The prayer of the com- 
plaint,” said counsel for complainant at the hearing, “is 
that equal opportunity be given to all persons to secure 
this agency, provided they can satisfy the carriers of 
their ability to perform it, and the prayer is that the 
public shall cease being forced to pay the unreasonable 
rate.” 

It is not to be understood that the complainant 
denies the right of the defendant carriers to make an 
exclusive contract with any transfer agent, recognizing 
and accepting the principle laid down in Donovan vs. 
Pennsylvania Co., 199 U. S., 279, wherein it is said: 


When not unnecessary, unreasonable or arbitrary, a railroad 
may make arrangements with, including the granting of special 
privileges to, a single concern to supply passengers arriving at 
its terminals with hacks and cabs, and it is not bound, at least 
in the absence of valid state legislation requiring it to do so, 
to accord similar privileges to other persons, even though they 
be licensed hackmen. Such an exclusive arrangement is not a 
monopoly in the odious sense of the word, nor does it involve 
an improper use by a railroad company of its property. 


The complainant finds in this same opinion of the 
late Mr. Justice Harlan support for the theory for which 
he contends, in these words: 


The record does not show that the arrangement referred 
to was inadequate for the accommodation of passengers. But 
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if inadequate, or if the transfer company was allowed to charge 
exorbitant prices, it was for passengers to complain of neglect 
of duty by the railroad company and for the constituted au- 
thorities to take steps to compel the company to perform its 
public functions with due regard to the rights of passengers. 

Applying this principle, the complainant urges that 
however broad the privileges granted a railroad may be, 
a right remains in the public entitling the citizen to 
reasonable service on the part of the carrier. “It must 
be conceded, therefore,” urges complainant, “that the 
true test of the legality of any preference by exclusive 
contract on the part of a railroad company, having for 
its object the- maintenance of a depot facility, is whether 
or not the preference results in the reasonable service 
and accommodation of the public.” 

For the sole purpose of raising the question of 
jurisdiction defendants have admitted that the charges 
imposed by the transfer company are unreasonable, and 
in the discussion of the case herein we will proceed 
upon the assumption that such a finding would eventually 
be made upon the facts. 


We come immediately to the fundamental question 
in this case: Has Congress intended to give this Com- 
mission jurisdiction over local baggage transfer agencies? 
In answering this question we turn first to the provi- 
sions of the act, and in the second place inquire whether 
the railroad itself undertakes to give this service of 
gathering and delivering baggage at residences. To the 
first question we can find no other answer than that 
the language of the act, while extremely broad, cannot 
fairly be interpreted to bring such agencies within our 
jurisdiction; and to the second question we think the 
answer must be that the railroad does not undertake 
to provide this service, but rather, for the accommodation 
of its passengers, permits a transfer agency to use its 
trains to solicit business, and to check baggage at resi- 
dences. 


We have quoted that part of section 1 defining the 
transportation over which this Commission has jurisdic- 
tion: “All instrumentalities and facilities of shipment 
or carriage * * * and all services in connection with 
the receipt, delivery and handling of property trans- 
ported.” Immediately following these words is found 
this clause: 

And it shall be the duty of every carrier subject to the 
provisions of this act to provide and furnish such transportation 
upon reasonable request therefor, and to establish through 
routes and just and reasonable rates applicable thereto. 

If the instrumentalities or services referred to in this 
section include the use of an express wagon for the de- 
livery of personal baggage at the residence of the pas- 
senger, it follows that the rate for such service must 
be incorporated in the tariffs of the carrier. This is 
a construction. which the law has never borne. Nor 
can we assume that under the last clause of the act 
above quoted the duty was imposed upon a carrier to 
furnish such transportation by wagon. Yet if we had 
jurisdiction it would be our duty wherever reasonable 
request was made therefor to require the railroad to 
publish a rate including delivery of baggage at residence 
and to furnish facilities therefor. A reasonable reading 
of this section would limit the obligation imposed upon 
the carrier to such facilities as were necessary to the 
receipt or delivery of property at those points where 
the railroad itself undertook to receive or deliver prop- 
erty, 

The language of the section is subject to a still nar- 
rower interpretation, which would exclude baggage en- 
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tirely from its purview, for it might be urged with rea- 
son that in speaking of instrumentalities and services 
in this connection the Congress had in mind only those 
instrumentalities and services incident to the carriage 
of freight. The transportation of passenger baggage iy 
ancillary to the transportation of the passenger and 
might well be regarded as not covered by the provisions 
of section 1. To this view, however, we do not hold. 
This Commission is given jurisdiction over whatever 
service the carrier undertakes to render in connection 
with the delivery of the passenger’s baggage as “prop- 
erty transported.” 

If the-carrier undertakes to make delivery of pas- 
senger baggage at residences for the rate of fare stated 
in its tariffs, then it follows that this is a service over 
which this Commission has jurisdiction and which must 
in all regards become subject to the mandates and pro- 
hibitions of the act, even though the service in whole 
or in part is not performed by the carrier itself but is 
rendered by some agency under contract or otherwise. 
Whatever the interstate carrier undertakes to do for 
the passenger or shipper becomes a matter of scrutiny, 
investigation and regulation by this Commission within 
the power conferred upon us. If, therefore, the service 
in question is one which the Southern Railway Co., for 
instance, undertakes to give at Richmond, the power is 
lodged in this Commission to condemn the rates charged 
therefor as unreasonable. 


Does it follow, however, from the fact that a rail- 
road company makes this exclusive contract under which 
the soliciting of baggage on its trains and within its 
depots is granted to one agent, that this is an assumption 
by the railroad of a new service or the recognition of 
an obligation to perform such a service subsequent to the 
delivery of the baggage at its own depot? If there was 
a duty imposed by law upon the railroad to provide such 
service, as has been aforesaid, the interposition of an 
agent would not withdraw the carrier in providing such 
service from governmental contro!. But there is no such 
duty arising either under statute, common law or cus- 
tom. The carrier has performed what is required of it 
when it accepts baggage at its depot, transports it, and 
makes delivery at destination upon its own terminal. 


And this brings us to what is perhaps the crucial 
question in this case. Is the Richmond Transfer Co. the 
agent of the passenger or the agent of the railroad com- 
pany? It is not denied that the passenger who is so- 
licited upon the train may himself take possession of 
his baggage at the depot and transport it in his own 
carriage, or by any other conveyance, to his residence. 
The one advantage which the Richmond Transfer Co. 
enjoys as to incoming baggage is that its agents have 
the right of access to the passengers upon the trains. 
This is a valuable privilege, but the presence of this 
baggage transfer agent upon the train does not make 
him a representative of the railroad company, and the 
receipt which he gives for the baggage check that is 
given to him in no way binds the railroad company. In 
presenting that check at the baggage office this transfer 
company acts as the agent of the passenger and not as 
an employe of the rail carrier. If the charge made or 
the service rendered is unreasonable it is subject to 
municipal regulation. If the passenger does not wish 
to constitute the transfer company his agent he may 
transfer his check to anyone else, to whom the railroad 
company must deliver the baggage as promptly as if 
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the check had been given into the hands of the agent 
on the train, 

In permitting the transfer company to enter its 
trains the railroad is not undertaking to render an addi- 
tional service, but is providing an additional accommo- 
dation for the passenger. The transportation service 
which the railroad tenders to the public would be per- 
formed without the presence of this baggage agent on 
its train. His presence makes available a convenience 
for which the carrier makes no charge, and of which 
the passenger may avail himself or not, as he sees fit, 
upon the termination of his journey. The payment for 
local baggage delivery service is distinct from the pay- 
ment for the interstate journey and these payments arise 
under two distinct contracts having no relation to each 
other. 

The test as to when our jurisdiction attaches is 
found in answering the question, “When is delivery 
made to the shipper or passenger and the service under- 
taken by the carrier brought to an end?” It may not 
always be that the mere intervention of a shipper fore- 
closes the claim that the carrier has not given the full 
service which it undertook to render. For example, in 
the case of transit privileges, it often happens that the 
shipper intervenes before the carrier has rendered the 
full transportation service which it undertook under its 
tariffs to give. But where a carrier, as in this case, does 
not undertake to render any service after baggage has 
gone into the hands of the passenger or his agent, it 
must be conclusively presumed that the passenger has 
accepted delivery at the carrier’s station, and- any service 
rendered after traffic passes from the hands of the car- 
rier to those of the shipper or his agent is an ancillary 
service over which we have no jurisdiction. A carrier’s 
practices regarding delivery are within our regulative 
control, but where such practices follow delivery to the 
shipper the Commission is without power. 


Concerning the complaint under section 3, the Com- 
mission holds that so far as the record discloses there 
has been no undue or unreasonable preference given by 
defendant railroads to the Richmond Transfer Co. As- 
suming that the policy of the transfer company is now 
controlled by officers of the defendant railroads, we do 
not believe that this fact gives the Commission jurisdic- 
tion. If it should appear that any undue or unreason- 
able advantage or preference were given to one transfer 
company over any other transfer company then the 
Commission would undoubtedly have jurisdiction. But 
there is no allegation that the complainant had been 
hindered in any way from delivering or receiving bag- 
gage at the station or that the traveling public had in any 
way been inconvenienced or interfered with at the sta- 
tion in the delivery or removal of baggage for which 
complainant held checks. Furthermore, it is conceded 
by complainant that the mere granting of the exclusive 
privilege is not, per se, undue or unreasonable. Since 
no public duty is owed to the complainant in his capac- 
ity as a transfer agent by defendants, and since there 
is no allegation of any undue or unreasonable preference 
or advantage given to anyone, or of anyone being sub- 
jected to any undue or unreasonable prejudice, we find 
no violation of section 3 of the act. It is as much be- 
yond our power to order a railroad to give the Cosby 
Transfer an opportunity to bid against the Richmond 
Transfer Co. for the privilege of soliciting on trains as 
it is beyond our power to compel a railroad to place 
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its fruit venders’ privilege up at auction, for neither 
one is transportation under the act and over neither one 
have we jurisdiction. 

After reviewing all the facts, the Commission finds 
that there has been no discrimination that is undue and 
comes within our jurisdiction and that the Commission 
has no jurisdiction to regulate the alleged unreasonable 
charges. The complaint, therefore, must be dismissed, 
and it will be so ordered. 

ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 15th day of January, A. D. 1912. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C: Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

NO. 4091. W. G. COSBY VS. RICHMOND TRANSFER 

CO. ET AL. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


- 


Potato Rate Too High 


OPINION NO. 1814 

INVESTIGATION AND SUSPENSION DOCKET NO. 45. 

(23 I. C. C. REP., P. 63.) IN THE MATTER OF THE 

INVESTIGATION AND SUSPENSION OF AD- 

VANCES IN RATES FOR THE TRANSPORTA- 
TION OF POTATOES AND OTHER ARTICLES. 
Submitted Jan, 15. 1912. Decided March 21, 1912. 


Proposed minimum weight of 30,000 pounds from St. Louis, Mo., 
to points east of the Illinois-Indiana state line upon pota- 
toes originating in Louisiana and Texas found to be un- 
reasonable. 


J. E. Robinson for complainant. 

William Ellis for Chicago, Milwaukee & St. Paul 
Railway Co. 

D. P. Connell for the New York Central lines. 

T. J. Norton and D. L. Meyers for Atchison, Topeka 
& Santa Fe Railway Co. 

F. C. Dillard and H. A. Scandrett for Morgan’s Louisi- 
ana & Texas Railroad & Steamship Co.; Louisiana 
Western Railroad Co.; Texas & New Orleans Railroad 
Co.; Galveston, Harrisburg & San Antonio Railway Co.; 
Houston & Texas Central Railroad Co., and Houston, 
East & West Texas Railway Co. 

A. P. Humburg for Illinois Central Railroad Co. 

Edward E. Gates and J. Keavy for Indianapolis 
Freight Bureau. 

James Stillwell for Cleveland, Akron & Cincinnati 
Railway Co.; Pittsburg, Chartiers & Youghiogheny Rail- 
way Co.; Cincinnati, Lebanon & Northern Railway Co., 
and Pennsylvania lines. 


Report of the Commission. 
McCHORD, Commissioner: 
This proceeding presents for determination the rea- 
sonableness of a minimum weight of 30,000 pounds ap- 
plied from St. Louis to points east of the Illinois-Indiana 
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state line upon potatoes originating in Louisiana and 
‘Texas. 


Prior to May 8, 1910, charges upon shipments of 
potatoes from Louisiana and Texas points to the terri- 
tory in question were assessed upon a minimum of 24,000 
pounds to St. Louis and 30,000 pounds beyond. On that 
date the 24,000-pound minimum was made applicable 
for the entire haul, and this was the situation until the 
issue of Leland’s tariff, I. C. C. No. 824, published to 
become effective May 30, 1911, which tariff proposed to 
restore the basis theretofore in effect, and therefore 
to increase from 24,000 pounds to 30,000 pounds the 
minimum applicable east of St. Louis. On May 27, 
1911, the Commission suspended until September 27, 
1911, the tariff naming this increased minimum, and 
entered upon an investigation as to the reasonableness 
thereof. On August 29, 1911, the aforesaid tariff was 
further suspended until March 27, 1912. Numerous com- 
mission merchants and dealers in potatoes at Chicago 
and Indianapolis were present and testified at the hear- 
ing. 

The carriers upon whom rested the burden of prov- 
ing the reasonableness of the increased minimum pre- 
sented practically no defense. The initial lines in the 
South and Southwest frankly admitted that because of 
the delicate nature of the Louisiana and Texas potato, 
more than 24,000 pounds cannot safely be loaded. These 
lines maintain such a minimum to all points, except to 
the territory here involved, and even in participating in 
that traffic their minimum of 24,000 pounds applies up 
to St. Louis. As it is ordinarily the initial carrier who 
prescribes the minimum weight, we are inclined to 
regard this admission as highly persuasive evidence of 
the unreasonableness of a minimum higher than 24,000 
pounds. The higher minimum from St. Louis to points 
east of the Illinois-Indiana state line when effective was 
due to, and its restoration is now proposed by, the car- 
riers operating in Central Freight Association territory. 
It appears that 30,000 pounds is the minimum applicable 
on potatoes in that territory, as it is also the minimum 
from the Wisconsin and Michigan districts, except that 
during the summer it is 24,000 pounds. The reason for 
the reduction by the Central Freight Association carriers 
from 30,000 pounds to 24,000 pounds on May 8, 1910, 
was not clearly explained, but was probably due to their 
desire to participate in the movement of an unusually 
large crop. Potatoes are liable to greater damage from 
heating than from any other cause, and it is for this 
reason that the Wisconsin and Michigan carriers reduce 
the minimum during the warm weather. Most of the 
northern potatoes move during the cool weather, while 
the Texas and Louisiana crop must be moved during 
May and June. Furthermore, the character of the po- 
tatoes in these sections materially differs. The Wiscon- 
sin and Michigan potato is firm, can withstand rough 
handling, and possesses great keeping qualities. The 
Texas and Louisiana potato, on the other hand, is ex- 
tremely perishable, possesses little keeping qualities, and 
requires the exercise of great care in loading to insure 
the best possible ventilation and the least possible pres- 
sure from the weight of one sack upon or against an- 
other. Without describing in detail the method of 
proper loading and the disastrous effects of improper 
loading, it is sufficient to say. that it has been fully 
shown that the Texas and Louisiana potato cannot 
safely be loaded to more than 24,000 or 25,000 pounds. 
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The Central Freight Association lines responsible 
for the proposed increased minimum, while represented 
at the hearing, offered no material testimony in support 
of their contention. Defendants have not shown that 
the proposed increased minimum weight is reasonable. 
and under all the circumstances we are of the opinion 
and find that the same is unreasonable, and that a rea. 
sonable minimum to be applied from St. Louis to points 
east of the I[llinois-Indiana state line upon potatoes orig. 
inating in Louisiana and Texas should not exceed 24,000 
pounds. Defendants will be expected to withdraw the 
tariff now under suspension, which may be done upon 
one day’s notice; otherwise an appropriate order will be 
issued. 


Lemon Rate Advance Denied 


—_——— 


OPINION NO. 1812 

INVESTIGATION AND SUSPENSION DOCKET NOs. 

69, 69-A, 69-B AND 69-C. (23 I. C. C. REP., P. 27.) 

IN THE MATTER OF THE INVESTIGATION AND 

SUSPENSION OF ADVANCES IN RATES BY CAR: 

RIERS FOR THE TRANSPORTATION OF LEMONS 

IN CARLOADS FROM POINTS IN CALIFORNIA TO 

POINTS IN COLORADO, UTAH, MONTANA AND 
OTHER INTERSTATE POINTS. 


Submitted Feb. 26, 1912. Decided March 11, 1912. 
Upon consideration of the facts disclosed by the record, the 


Commission finds that the proposed advance in the lemon 

rate from $1 to $1.15 per 100 pounds from points in Cali- 

fornia to points in Colorado, Utah, Montana and other states 
has not been justified by the carriers. The $1 rate found 
reasonable and prescribed for the future. 

A. F. Call and Cassoday, Butler, Lamb & Foster for 
California Fruit Growers’ Exchange and allied associa- 
tions. 

C. W. Durbrow and H. A. Scandrett for Southern 
Pacific Co.; Atchison, Topeka & Santa Fe Railway Co.; 
San Pedro, Los Angeles & Salt Lake Railroad Co.; 
Union Pacific Railroad Co.; and Oregon Short Line 
Railroad Co. 

Report of the Commission, 
PROUTY, Chairman: 

Rates applicable to the transportation of lemons from 
points of production in California to various interstate 
destinations in other parts of the United States are 
carried, for the most part, in two tariffs, one of which 
may be designated as the transcontinental tariff and 
the other as Gomph’s tariff. The transcontinental tariff 
includes Utah common points and all territory to the 
east. Gomph’s tariff applies to Oregon, Washington, 
Idaho, Wyoming, Montana and certain points in North 
Dakota and South Dakota, and perhaps some other ter- 
ritory. 

Generally speaking, blanket rates have applied upon 
both oranges and lemons to most points in both the 
transcontinental tariff and in Gomph’s tariff. 

For some years previous to November, 1909, the rate 
upon lemons in both these tariffs had been $1 per 100 
pounds, but at that time an attempt was made to ad- 
vance this rate to points covered by transcontinental 
tariff to $1.15 per 100 pounds. This advance was at- 
tacked by shippers, and after an extended investigation 
the Commission finally held that the advance was im- 
proper and that the rate of $1 should be restored: but 
at the same time, carriers were permitted to increas: 
the minimum applicable to the shipment of lemons 
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Arlington Heights Fruit Exchange vs. S. P. Co. 19 L 
c. 6, ie; WL eG Cy 7k 


At the time this advance was sought ro be made 
in the transcontinental tariff no change was made in 
Gomph’s tariff, but, effective Dec. 9, 1911, a tariff was 
filed advancing the lemon rate to points covered by 
that tariff from $1 to $1.15. Upon protest from shippers, 
these advances were suspended by the order of the 
Commission, and are here the subject of investigation. 


Since the advance was made subsequent to January, 
1910, the burden of sustaining the reasonableness of the 
advanced rate is upon the carriers, who rely for that 
purpose mainly upon two propositions. 

1. It is urged that no possible distinction can be 
made in the rate between oranges and lemons in the 
territory now under consideration, and that since the 
rate on oranges is $1.15 the rate on lemons should be 
the same. 


In considering the transcontinental tariff we found 
two points of distinction between the transportation of 
lemons and that of oranges, in that the average haul 
was from 400 to 500 miles less in case of lemons, and, 
further, in that the loading of lemons in collapsible 
bunker cars might properly be much heavier than the 
loading of oranges. For these reasons we sustained a 
rate on lemons of $1 as compared with a rate of $1.15, 
which had been previously approved by the Commission 
as reasonable in the case of oranges. 

In the present case the average haul is as great in 
ease of lemons as in that of oranges. The difference 
in loading may exist here as to eastern destinations, 
and that constitutes a very substantial difference in the 
carload transportation of the two commodities. It should, 
however, be noted that even though there were no dis- 
tinction, it would not for that reason follow that a 
rate of $1 for the transportation of lemons would be 
reasonable, for, while there is in effect a rate of $1.15 
upon oranges from the same points of origin to the same 
destinations, that rate has never been approved by this 
Commission, nor do we at this time either approve or 
disapprove it. 

2. The second proposition of the defendants involves 
an application of rates established by this Commission for 
the transportation of oranges from points of production in 
Florida up to so-called base points. Itissaid that the Com- 
mission has established as reasonable a rate of $1 per 
100 pounds from points of production to Salt Lake City; 
and that if the gathering rates fixed by the Commission 
in the Florida case were applied from Salt Lake City to 
the points of destination, the result would be in nearly 
all cases a higher charge than $1.15. 

But this proposition is even less convincing than 
the first; for, in the first place, if this Commission had 
been considering the Salt Lake rate entirely by itself 
and not as a part of a great blanket, the integrity of 
which both shippers and carriers were most solicitous 
to maintain, we should undoubtedly have esablished a 
much less charge than $1 to Salt Lake City and Ogden; 
and, in the second place, it is difficult to see what 
analogy there can be between a proper gathering charge 
upon these roads of Florida, with but little freight 
traffic except that contributed by the fruit and vegetable 
industries, and the service from Ogden and Salt Lake 
City over these lines, many of which are among the 
strongest in the country. 









THE TRAFFIC WORLD AND TRAFFIC BULLETIN 623 





If any use whatever is to be made of the rates fixed 
by the Commission up to Florida base points, they 
should be applied from ‘point of origin to final destina- 
tion. 


A table was introduced by the defendants showing 
the actual movement of lemons and oranges under 
Gomph’s tariff for the calendar year 1911. From this 
it appears that the average number of miles over which 
the shipments actually moved from the point of origin to 
destination in case of lemons was 1,799; but the state- 
ment also shows that in many, and indeed most, in- 
stances the route traveled was not the reasonably direct 
one, but a circuitous one. Thus, there were four car- 
loads from practically the same point of origin to Butte, 
the distances covered being 1,661, 1,224, 1,280 and 2,086 
miles. The using of the longer route very much if- 
creases the distance which should be used in determin- 
ing a proper rate. The shippers who were present upon 
the hearing insisted, and the defendants did not seriously 
deny, that 1,400 miles would be a fair statement of the 
average haul under Gomph’s tariff. 


If the mileage scale established by the Commission 
in the Florida case were to be extended to 1,400 miles, 
although, manifestly, the increase should be less rapid 
in case of that great distance than for a distance of 
500 miles, which was the extent of the Florida scale, 
the resulting rate would be 97 cents per 100 pounds. 


If, therefore, it be assumed that this Commission, 
in order to be consistent, should apply its Florida scale 
to this territory, it follows that $1 is too high. 


The shippers introduced upon the hearing testimony 
comparing the rate of $1 on lemons with rates which 
are voluntarily applied to other similar commodities from 
producing points in California to a great number of 
these same destinations. It was said that Great Falls, 
Mont., was a fairly typical point, and the following 
statement gives the figures to that station, the haul 
being approximately 1,400 miles. 


Kind Mini- 
of Car. mum. Rate. Freight. 
Commodity. Pounds. 

RU 4 4:64 00 v 00s oe oes Refrigerator 28,224 $1.00 $282.24 
ee ES Te are? Fee Do 30,000 1.00 300.00 
RSI SES AIC ies aR Do 24,000 .80 192.00 
Fresh vegetables......... Do 20,000 95 190.00 
Vegetables n. o. s........ Do 24,000 80 192.00 
Deciduous fruit......... Do 24,000 1.15 276.00 


It will be seen that only deciduous fruits take a 
higher rate than lemons, and that here, owing to the 
lighter loading, per-car earnings are less. 


Upon a consideration of the whole situation we are 
of the opinion and find that the advance has not been 
justified by the carriers; that rates not exceeding $1 
per 100 pounds would be reasonable between the points 
involved, and that such rates should not be exceeded 
for the future. If collapsible bunker cars are presented 
for loading with the bunkers thrown up, carriers may 
by their tariffs fix such minima as. will require the load- 
ing of these cars to their full capacity, not, however, 
exceeding two tiers in height. 

An order will be issued accordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 11th day of March, A. D. 1912. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
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Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 

Chord, Balthasar H. Meyer, Commissioners. 

INVESTIGATION AND SUSPENSION DOCKET NOS. 69, 
69-A, 69-B AND 69-C. IN THE MATTER OF THE 
INVESTIGATION AND SUSPENSION OF AD- 
VANCES IN RATES BY CARRIERS FOR THE 
TRANSPORTATION OF LEMONS IN CARLOADS 
FROM POINTS IN CALIFORNIA TO POINTS IN 
COLORADO, UTAH, MONTANA AND OTHER IN- 
TERSTATE POINTS. 


It appearing, That the Commission entered upon an 
investigation concerning the propriety of proposed ad- 
vances in rates by the carriers herein for the trans- 
portation of lemons in carloads from various points in 
California to points in Colorado, Utah, Montana, and 
other states, contained in the following tariffs, to wit: 
Pacific Freight Tariff Bureau, local and joint freight 
tariff No. 58, F. W. Gomph, agent, I. C. C. No. 87; 
Southern Pacific Co., supplement No. 14 to joint freight 
tariff No. 286, supplement No. 14 to I. C. C. No. 3194; 
Pacific Freight Tariff Bureau, supplement No. 8 to joint 
freight tariff No. 52, F. W. Gomph, agent, supplement 
No. 8 to I. C. C. No. 58, and Southern Pacific Co., sup- 
plement No. 9 to joint freight tariff No. 287, supplement 
No. 9 to I. C. C. No 3205; and that the Commission 
ordered that the operation of said tariffs in so far as 
they advanced said rates on lemons be suspended until 
April 3, 1912; 

It further appearing, That a full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part thereof: 

It is ordered, That defendants herein, parties to said 
tariffs, be, and they are hereby, notified and required, 
on or before the 30th day of April, 1912, to cancel the 
said tariffs above named, in so far as they advance said 
rates on lemons. 

It is further ordered, That the said carriers, parties 
to the above-named tariffs and supplements herein in- 
volved shall continue in force and, for a period of two 
years from the date hereof, apply to the transportation 
of lemons in carloads between the points named in said 
tariffs and supplement rates which shall not exceed 
those now in effect, to wit, $1 per 100 pounds. 


Equal Mine Spur Privileges 


NO. 4089. (23 I. C. C. REP., P. 13.) CHICAGO, WIL- 
‘MINGTON & VERMILLION COAL CO. VS. CHI- 


CAGO, BURLINGTON & QUINCY RAILROAD CO. 
ET AL. 


Submitted Dec. 15, 1911. Decided Feb. 12, 1912. 


Upon complaint that complainant’s coal mine at Thayer, IIl., 
is the only mine excepted from the Chicago, Burlington & 
Quincy Railroad’s general practice of building and operating 
mine spurs in its Illinois fields, and that this carrier also 
refuses to operate such spur after construction thereof by 
complainant or to grant an allowance for the service now 
rendered by complainant; Held, upon the facts of record, 
That defendant subjects complainant to unreasonable preju- 
dice and disadvantage, from which practice it should cease 


and desist. 
George ©. Mastin, John J. Sherlock, Frank Crozier 
and Luther M. Walter for complainant. 


Hal C. Bangs for Chicago, Zeigler & Gulf Railway 
Co. 
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Chester M. Dawes and R. B. Scott for Chicago, Bur. 
lington & Quincy Railroad Co. 

Report of the Commission. 
CLEMENTS, Commissioner: 

Complainant operates a coal mine at Thayer, Ill, 
about three miles east of the Beardstown branch of the 
Chicago, Burlington & Quincy Railroad and diretly on 
the Chicago & Alton. In 1907 it constructed a spur 
track, 2.71 miles long, to the Burlington at Thayer Junc- 
tion, which spur is now operated under the corporate 
hame of the Thayer Junction Railway. The Burlington 
has built and operates spur tracks to other mines in 
the Springfield group, in which Thayer is located, as 
well as in the southern group, but refused either to build, 
or, after construction by complainant, to operate the 
connection between its rails and complainant’s mine. 
The petition asks for an allowance per car for the serv- 
ice rendered or that in other suitable manner the de- 
fendants be required to correct the alleged unjust dis- 
crimination. Reparation is asked on past shipments. 


The practice of the Burlington has been to build 
mine spurs in these fields upon being deeded the right 
of way. Only one other mine on that line has con- 
structed its own track, and in this instance the expense 
is being repaid in purchase thereof by the Burlington. 
At all the other Burlington mines except Thayer, the 
track, in addition to construction by that carrier, has 
been operated by it without extra charge above the 
group rate applicable from stations on its own rails. It 
Was agreed originally to place the Thayer mine upon 
the same basis, but this agreement was abandoned, 
partly because of protest by the Chicago & Alton, and 
partly because it was not desired to expend the required 
sum at that time in the Springfield group, neither of 
which considerations, it may be remarked, justifies an 
unjust discrimination against the complainant’s mine. 
Coal from the southern group is domestic coal of superior 
quality to that from the mines near Springfield, which 
is largely used for steam purposes, and as it produces 
greater revenue in reaching more distant markets, the 
defendant states it has been its policy to give prefer- 
ence to the development of this field, over the Spring- 
field group. Complainant then built the spur on its own 
account, being compelled to that action by the limited in- 
terstate markets afforded by the Alton and by the failure 
of that carrier to furnish adequate equipment and its 
refusal to deliver its cars to foreign lines in winter, 
thereby materially affecting sales in other months. 


Defendant built and operates a connection with the 
Royal colliery at Virden, four miles south of Thayer, and, 
while receiving most of the tonnage from this mine, also 
performs a switching service to the Chicago & Alton. 
It has also similarly favored the Glen Ridge mine, 15 
miles south of Thayer; the Litchfield mine, 25 miles 
south, and numérous mines in the southern group, the 
spurs ranging in length from a few hundred feet to one 
under construction of approximately five miles. 

Considerable evidence is introduced with reference 
to the Zeigler mine at Zeigler, Ill., in the southern group. 
The Zeigler mine is about a mile north of the town of 
that name, both being served by the Chicago, Zeigler & 
Gulf Railway, a property of the Zeigler coal interests. 
The Zeigler road is from four to six miles in length, 
and has connections with the Illinois Central and Iron 
Mountain. In order to share in this traffic the #Sur- 
lington constructed a track 8,600 feet in length to this 
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line and now makes an allowance of $1 per car, as part 
of a joint rate, on all coal delivered to it by that car- 
rier. The Zeigler road has one engine and three or 
four cars, maintains a station and agent, and is oper- 
ated independently. Practically all its business is coal, 
probably 3,000 pounds of merchandise a week being 
handled in addition, in the transportation of which it 
also receives a division of the joint rate. The Zeigler 
mine has been operated about a year and a half by 
the Bell & Zoller Mining Co. and the Zeigler road by 
the Leiter interests under an individual agreement that 
the Bell & Zoller Co. shall receive half the profits or 
sustain half the loss of its operation. Immeriately prior 
to the Bell & Zoller lease the mine appears to have 
been closed down, and with it the Zeigler road. The 
Thayer Junction Railway likewise has one engine, a 
few cars, and its own crew, but does not participate in 
any joint rates or file tariffs with the Commission. 


In the case of both these roads,,the Burlington’s 
connection with the traffic ends with placing empty cars 
upon its siding and collecting the loaded cars. All coal 
from Thayer is billed by defendant “Virden (Thayer),” 
and Thayer is shown as a Burlington station in that 
carrier’s tariffs. 


Complainant contends that the situation at its mine 
is in all substantial respects similar to that at Zeigler 
except that it does not consider the Thayer Junction 
Railway a common carrier under the rulings of the 
Commission, although as much entitled to be so con- 
sidered as the Zeigler road. The Burlington, on the 
other hand, differentiates the conditions at Thayer and 
Zeigler on the theory that the Zeigler road is a common 
carrier and the $1 per car allowance a division of a 
joint rate, whereas the Thayer Junction Railway is a 
mere plant facility. It also asserts that the Zeigler 
spur remained practically idle for a year after comple- 
tion and that the competition of the other carriers neces- 
sitated an allowance in order to secure to it any share 
of the traffic from the Zeigler mine. 

Upon the whole, the record does not show any sub- 
stantial difference in the physical conditions existing at 
the Thayer mine and other Burlington mines in the imme- 
diate fields whose spurs have been ‘eonstructed and 
operated by that carrier and none, except in form, be- 
tween the Thayer and Zeigler roads, the latter allow- 
ance also being, in effect, to the Zeigler mine. The 
question arises whether the Commission can remove 
such discrimination. It is mainly under the section 
prohibiting unjust discrimination that complainant asks 
relief. In the original petition it is prayed that an allow- 
ance be granted or that the Zeigler allowance be dis- 
continued, the amount asked for complainant’s service 
being $1.75 per car. At the hearing this was increased 
to $3 per car, and at the argument it was urged that 
the Burlington be required to purchase this spur as 
reparation for an expense which should originally have 
fallen upon that carrier under its general practice in 
such cases. In other words, complainant claims that 
the measure of the discrimination against it, regardless 
of the amount of the allowance to the Zeigler road or 
mine or the cost of the Burlington’s spur-track service 
at other mines, is the total expenditure in furnishing a 
highway to the Burlington’s rails. 

We find that the defendant has subjected complain- 
ant to undue and unreasonable prejudice and disadvan- 
tage, from which practice it will be expected to cease 
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and desist. We shall make no order at this time, but 
will hold the case open until May 1, 1912, pending advice 
from the defendant company as to its course in con- 
forming with the views herein expressed. The subject 
of allowances or divisions of the kind herein referred 
to is under consideration by the Commission in other 
cases, and nothing herein said should be considered as 
sanctioning or expressing any opinion upon the question 
of allowances to either of these mines. The validity of 
the allowance or so-called division accruing to the Zeigler 
road would appear to be at least questionable in view 
of the fact that when the owning coal company shuts 
down this alleged carrier also suspends operation. 


Lumber Not Misrouted 


OPINION NO. 1818 

NO. 4013. (23 I. C. C. REP., P. 78.) ALABAMA LUM- 
BER & EXPORT CO. VS. LOUISVILLE & NASH- 
VILLE RAILROAD CO. ET AL. 

Submitted Nov. 4, 1911. Decided March 11, 1912. 

The facts of record in this case do not show that defendants 
misrouted the shipment, or that the rates charged were 
unreasonable. Complaint dismissed. 

No appearance for complainant. 
W. A. Northceutt for Louisville & Nashville Rail- 
road Co. 


M. P. Callaway for Central of Georgia Railway Co. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is engaged in the lumber business 
at Opelika, Ala. By petition, filed April 10, 1911, it 
alleges that it has been charged an unreasonable rate 
for the transportation of one carload of lumber from 
Brewton, Ala., to Atlanta, Ga. Reparation is asked. 

On Feb. 8, 1910, the Cedar Creek Mill Co. of Brew- 
ton delivered to the Louisville & Nashville Railroad Co. 
at that point a car of yellow pine lumber consigned to 
the complainant at Atlanta, with routing instructions 
“c/o C. of Ga. Ry.” specified in the bill of lading. 
Brewton is a local point on the Louisville & Nashville, 
and at the time of shipment this carrier published a 
joint commodity rate of 9% cents applicable over the 
lines of the Western Railway of Alabama and Atlanta 
& West Point roads. However, the Louisville & Nash- 
ville carried the car to Montgomery, and there delivered 
it to the Central of Georgia for transportation to At- 
lanta. The destination expense bills are not in evidence, 
but it is alleged that charges in the sum of $86.45 
were assessed on the shipment based on a through rate 
of 13 cents on weight of 66,500 pounds. 

The complainant did not appear at the hearing, 
but from the correspondence in the record and from the 
allegations of the petition it is clear that the complain- 
ant’s directions to its agent to ship “care Central of 
Georgia Railway’ were intended to provide merely for 
delivery at Atlanta by the latter carrier. In defense 
of its action the Louisville & Nashville states that it 
construed the shipping instructions to mean ‘that the 
Central of Georgia was to have a line haul, and for 
that reason the car was delivered to the latter carrier 
at Montgomery instead of being hauled over the route 
via which the joint rate of 9% cents applied. 

Upon the facts of record we cannot find that de- 
fendant is chargeable with misrouting, nor can we find 
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that the rate assessed was unreasonable. The complaint 
will be dismissed and an order entered accordingly. 





ORDER. 
At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 11th day of March, A. D. 1912. 


Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

NO. 4013. ALABAMA LUMBER & EXPORT CO. OF 
OPELIKA, ALA., VS. LOUISVILLE & NASHVILLE 
RAILROAD CO. ET AL. 

This case being at issue upon complaint and an- 
Swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Leather Rates via St. Louis 


OPINION NO, 1816 

NO. 3128. (23 I. C. C. REP., P. 72.) A. PRIESMEYER 

SHOE CO. VS. CHICAGO & ALTON RAILROAD 
CO. ET AL. 


Submitted Oct. 21, 1911. Decided March 11, 1912. 


Rates charged on leather and other materials used in the man- 
ufacture of boots and shoes from points in the East to Jef- 
ferson City, Mo., not found to have been unreasonable. 

G. M. Stephen for complainant. 

Winston, Payne, Strawn & Shaw and Blackburn 
Esterline for Chicago & Alton Railroad Co.; New York, 
New Haven & Hartford Railroad Co.; and New Eng- 
land Navigation Co. 

James C. Jeffery for Missouri Pacific Railway Co. 

J. L. Howell for Terminal Railroad Association of 
St. Louis. 

James Stillwell for Cumberland Valley Railroad Co.; 
Pittsburgh, Cincinnati, Chicago & St. Louis Railway Co.; 
and Vandalia Railroad Co. 

James Stillwell and Henry W. Biklé for Pennsyl- 
vania Railroad Co. 

O. E. Butterfield for New York Central Lines. 

O. E. Butterfield and William Ainsworth Parker for 
Baltimore & Ohio Railroad Co. 

J. W. Allen for Missouri, Kansas & Texas Railway 
Co. 

Report of the Commission. 

BY THE COMMISSION: 

Complainant is a corporation engaged in the manu- 
facture of boots and -shoes at Jefferson City, Mo. By 
petition, filed Feb. 3, 1910, it alleges that it was 
charged unreasonable rates for the transportation of 
certain less-than-carload shipments of leather and other 
materials used in the manufacture of boots and shoes, 
from points in the New England states and in New 
York, New Jersey, Pennsylvania, Delaware, Ohio and 
Wisconsin, to Jefferson City. Reparation is asked. At 
the hearing demand for reparation on shipments from 
Milwaukee, Wis., was withdrawn. 





These shipments moved during the years 1908 and 
1909. There were at the time no joint through rates 
applicable, and freight charges were collected on the 
basis of the second class rates to East St. Louis, IIl., 
plus a rate of 19% cents from East St. Louis to destina. 
tion, made by adding a bridge toll of 2 cents to the 
rate from St. Louis, Mo. The rates from the. various 
points of origin to East St. Louis and St. Louis were 
the same. From the latter point, however, the rate to 
Jefferson City was 17% cents, or 2 cents less than the 
rate from East St. Louis. Complainant contends that 
inasmuch as the rates from points of origin to both 
East St. Louis and St. Louis were the same, charges on 
these shipments should have been assessed on the St. 
Louis, instead of the East St. Louis, combination. The 
record shows that prior to Nov. 20, 1909, the rates 
from points of origin to St. Louis included delivery 
only at the depots of the eastern lines in St. Louis 
and that the rates from St. Louis to Jefferson City 
applied only from the depots .of the western lines in 
St. Louis. Therefore, had the St. Louis combination 
been used, it would have involved a drayage transfer 
from the depots of the eastern lines to the depots of 
the western lines, which was not provided for in pub- 
lished tariffs, but which, the testimony indicates, would 
have been 3 cents per 100 pounds, or 1 cent higher 
than the bridge toll from East St. Louis to St. Louis, 
which was included in the rate of 19% cents from East 
St. Louis. On Nov. 20, 1909, the eastern lines published 
tariffs providing for the absorption of drayage charges 
necessary to effect delivery at St. Louis to the depots 
of the western lines on through shipments to Jefferson 
City. 

The petition sets forth 246- shipments, 
those originating at Milwaukee. In the statement show- 
ing points of origin, dates of shipments, routes and 
charges paid, submitted by complainant as basis for rep 
aration and acknowledged by the participating carriers to 
be correct, the number of shipments has been reduced 
to 135. Of these 135 shipments, 130 moved prior to 
Nov. 20, 1909. 

The five shipments which moved subsequently to 
that date are as follows: Dec. 16, 1909, from Noxen, 
Pa., over the lines of the Lehigh Valley Railroad, Wa- 


excluding 


bash Railroad and Missouri Pacific Railway, one ship- 
ment of cut soles weighing 1,600 pounds, on which 
charges were collected in the sum of $14.32; on Nov. 


30, 1909, Dec. 4, 1909, and Dec. 8, 1909, from Ludlow, 
Pa., over the lines of the Pennsylvania Railroad, Erie 
Railroad, Wabash Railroad and Missouri Pacific Rail- 
way, three shipments of leather aggregating 3,675 pounds, 
on which freight charges were collected in the total 
sum of $26.65; and on Dec. 11, 1909, from Newberry, 
Pa., over the lines of the Philadelphia & Reading Rail- 
way, Erie Railroad, Wabash Railroad and Missouri Pa- 
cific Railway, one shipment of leather weighing 930 
pounds, on which charges were collected in the sum of 
$8.13. It follows that the charges collected on these 
shipments constitute overcharges above the tariff rates 
to the extent of 2 cents per 100 pounds. The carriers 
participating in the movement of this traffic, with the 
exception of the Missouri Pacific Railway, should refund 
such overcharges without the requirement of an order 
of the Commission. 

No evidence was offered to show that the rates 
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were unreasonable in themselves. Upon consideration 
of all the facts we are unable to find that the rates 
charged on the shipments prior to Nov. 20, 1909, were 
ynreasonable. The present rates between the points 
mentioned are not in issue. Upon receipt of satisfactory 
evidence that refund of the overcharges above men- 
tioned has been made the complaint will be dismissed. 


Transit Privilege at Chicago 


OPINION NO. 1808 

NO. 3610. (23 I. C. C. REP., P. 1.) VAN NATTA 

BROTHERS ET AL. VS. CLEVELAND, CINCIN- 

NATTI, CHICAGO & ST. LOUIS RAILWAY CO. 
ET AL. 


- Submitted Oct. 16, 1911. Decided March 11, 1912. 


Complainants are owners and operators of grain elevators lo- 
cated at points in Indiana and Illinois, on the line of the 
principal defendant. Under the tariffs of other roads which 
serve complainants’ competitors in the same producing ter- 
ritory grain can be unloaded into elevators at Chicago, IIL, 
and there treated and shipped on at the balance of a through 
rate from point of origin to destination. Said defendant 
is a party to such tariffs and participates in the through 
rates, but it refuses to grant like rates, or to allow any 
transit privilege at Chicago, on grain from complainants’ 
elevators; its purpose being to hold such grain to its own 
line in order to get the larger revenue incident to the longer 
haul to eastern markets; Held, That such course of conduct 
constitutes an undue discrimination against complainants 
from which the carrier should be required to desist. 
Thompson: & McAdams for complainants. 

O. E. Butterfield for Cleveland, Cincinnati, Chicago 


& St. Louis Railway Co. 


Report of the Commission. 


LANE, Commissioner: 

The complainants are owners and operators of 
grain elevators located on the line of the Cleveland, 
Cincinnati, Chicago & St. Louis Railway Co., herein- 
after called the Big Four, at Templeton, Atkinson, Fow- 
ler, Earl Park and Raub, in the state of Indiana, and 
Sheldon, Iroquois and Donovan, in the state of Illinois. 
Templeton is 110 miles from Chicago. The other points 
are north of Templeton and nearer Chicago. The com- 
plainants purchase grain from nearby farmers, store it 
in their elevators, and ship therefrom to various mar- 
kets. The capital invested in their plants aggregates 
about 250,000, and they handle annually over three 
million bushels of grain. 

By petition, filed Oct. 24, 1910, complainants allege, 
in substance, that defendants’ rates on grain in carloads 
from the points mentioned to Chicago are unreasonable 
and discriminatory, and subject them to undue prejudice 
and disadvantage. The rates are shown in the following 


table: 
To Chicago. 
Rate per Rate per 
Distance. 100 Ton per 
From Pounds. Mile. 
Miles. Cents. Cents. 
Templeton, Ind. rh. cealiba <i 110 7 1.27 
Atkinson, Ind. ...... Se Pe A 106 7 1.30 
eee A) OS, . dh. oe od 101 7 1.38 
a. RR. "are Pate ; 94 7 1.49 
MEIEEES. Gi. hoe dics seeceeemes 89 7 1.57 
ee TON Se. aS dale » dic bisibs ik 84 6 1,42 
Iroquois, Ill bc Sd a bepate ey bes ad 8% 80 6 1.50 
Donovan, Ill. ..... 76 6 1.57 


In the same producing territory are other grain 
elevators, operated in competition with complainants, 
located at points on the lines of the Chicago & Eastern 
Illinois and Chicago, Indiana & Southern railroads. 


‘ 
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These other roads publish rates on grain from said 
points to Chicago as follows: 


Chicago & Eastern [Illinois Points. 
Rate per Rate per 


Distance. 100 Ton per 
To Chicago from— Pounds. Mile. 
Miles. Cents. Cents. 
ue Wee. SUES i. cw eee cacat cs A eve thes 
ee ee er Cae eee 102 6.5 1.27 
ES ae 97 6.5 1.34 
Po US eee eee ea 94 6.5 1.38 
ee a re ee ee 91 6.5 1.42 
WO MEN. ce ov oe0> bcswe¥ses tee 89 6.5 1.49 
Cae, 1 Das. 3. nig 3d 0c bispis 4140 be 84 6 1.42 
/ “iy ~ Sate ae ree 76 6 1.58 
BROT OCCe, PRG. ECR AUN 69 6 1.73 
Chicago, Indiana & Southern Points. 

ES pe ee ee ey ee 95 6.5 1.36 
i 2 sata teas c oS cure eeeeces> 91 6.5 1.42 
po OR Re ee eee er ed te 86 6.5 1.51 
i Ci, sos sedasenenee $1 6 1.48 
eS! US a NE. SEC ANG. 95 6 1.40 
ie atett Shs 0's du mce be cms. bade 74 6 1.62 
SG NE a Gite e cctv bstsebiecess 69 6 1.738 


Under, the tariffs of the Chicago & Eastern Illinois 
grain originating at points on its line may be unloaded 
into elevators at Chicago and there treated, and if 
within 12 (formerly 6) months after reaching Chicago 
it is shipped out to eastern or interior eastern destina- 
tions by lake, or lake and rail, the inbound rate is re- 
duced to 4% cents per 100 pounds. Through rates are 
also provided on substantially the same level, with like 
transit privileges at Chicago, on grain moving all rail. 
The tariffs of the Chicago, Indiana & Southern provide 
like rates and privileges on grain originating at points 
on its line. The arrangement is commonly known as 
“Tllinois proportional billing.” The defendants are both 
parties to the tariffs referred to, and also to tariffs of 
other grain-carrying roads entering Chicago under which 
similar proportional or reshipping rates are maintained 
and like transit privileges allowed. 

The Big Four participates in the rates out of Chi- 
cago to eastern and interior eastern destinations, but 
its tariffs expressly provide that proportional or re- 
shipping rates shall not apply on grain moving into 
Chicago from points on its own line. It publishes joint 
rates from complainants’ elevators to eastern points, not 
via Chicago, as shown in the following table: 

Rate per 100 Pounds. 


Domestic. Export. 
From To Cents. Cents. 
,. (Boston, Mass........ 22% 17% 
yonovan, _Troquois, | Raitimore, Md....... 17% 16 
taub and Earl. New York, N. Y.... 20% 17% 
Park, an) Newport News, Va.. 17% 16 
Fowler, Ind........ Philadelphia, Pa..... 18% 16% 
Boston, Mass........ 22 17% 
Atkinson and Tem- saltimore, Md....... 17 16 
pleton, Ind.........; New York, N. Y.... 20 17% 
| Newport News, Va.. 17 16 
\Philadelphia, Pa..... 18 16% 


Complainants’ elevators are located in one of the 
great grain-producing sections of the United States. In 
four of the Indiana counties embraced in the territory 
20,000,000 bushels of corn and oats are produced annu- 
ally—more than in the six New England states com- 
bined. The chief markets for this grain are Chicago 
and the large eastern cities. 

Chicago is perhaps the greatest grain market in 
the world. Its elevator capacity is over 50,000,000 bush- 
els. The evidence shows that its annual receipts of 
corn aggregate more than 90,000,000 bushels, and its 
receipts of oats are nearly as large. The annual ship- 
ments of these grains to eastern points by lake aggre- 
gate over 30,000,000 bushels. 

The Chicago elevators are supplied with equipment 
for cleaning, drying, cooling and otherwise treating 
grain and putting it in marketable condition. They also 
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have facilities for mixing low-grade grain with the 
higher grades in a manner to command better prices 
than if sold in its original state. The elevators oper- 
ated by complainants and their competitors are not 
equipped for such service. 

Undoubtedly the transit privilege at Chicago is of 
material benefit to owners of elevators at originating 
points who are in a position to take advantage of it. 
This is especially true with respect to grain in off-grade 
condition, which cannot be moved with safety to Buf- 
falo, Philadelphia or Baltimore, where like facilities and 
privileges obtain, because of the long haul. In such 
cases there is danger of the grain being seriously in- 
jured in transit. The movement into Chicago requires 
only a few days, whereas shipments to eastern points 
require a much longer period of time. The mixing or 
blending of grain of different grades is a valuable 
method of treatment. 

From Chicago to New York the all-rail rate is 16 
cents per 100 pounds, applying via all lines. The lake- 
and-rail rate is, of course, lower. There are no joint 
rates in force from the points where complainants’ ele- 
vators are located to New York that apply via Chicago. 
To ship their grain through Chicago to New York com- 
plainants must pay the local rate into Chicago plus the 
rate beyond. Combination through rates may be thus 
obtained of 23 cents from Templeton, Atkinson, Fowler, 
Earl Park and Raub, and 22 cents from Iroquois, Shel- 
don and Donovan. Combinations may also be made of 
the inbound local rates and the outbound lake-and-rail 
rates. But transit privileges at Chicago are not allowed 
under any of these combinations. 

Complainants’ competitors get the benefit of a rate 
of 4% cents into Chicago, which gives them a through 
rate of 20% cents from their elevators to New York, all- 
rail, and a considerably lower through rate by lake or 
lake-and-rail and, in addition, they get the benefit of the 
transit privilege at Chicago. The advantage to com- 
plainants’ conipetitors is apparent. 


It is this situation that complainants assail as dis- 
criminatory and unduly prejudicial to their interests. 
They contend that defendants’ rates into Chicago on 
grain for eastern destinations are prohibitory. The evi- 
dence would appear to sustain the contention. As the 
matter now stands complainants cannot ship their grain 
for eastern markets via Chicago in competition with 
other operators in the same producing territory. They 
are denied the proportional or reshipping rates accorded 
their competitors, and are likewise denied the transit 
privilege their competitors enjoy. The result is that 
they are effectually shut out of the Chicago market. 


There is evidence of record to the effect that Chi- 
cago bids for grain in the territory in question are at 
times materially higher than bids received from other 
markets. Complainants are denied the benefit of such 
bids, because they cannot reach Chicago on equal terms 
with their competitors. 

In justification of its rates and of its refusal to 
grant to complainants transit privileges at Chicago, such 
as are accorded other shippers of grain from the same 
producing territory, the Big Four contends that it has 
the right to hold complainants’ grain to its own line 
in order to get the long haul to the markets of the East. 

As a general rule a common carrier may so con- 
struct its tariffs as to hold traffic to its own line, if 
such action does not involve discrimination in some of 
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the prohibited forms, or otherwise violate the law. The 
question here is whether the rate adjustment complained 
of involves such discrimination. 

It cannot be denied that under the present situation 
complainants are compelled to rely upon the markets 
of the East for the disposal of their grain. Chicago js 
their nearest market, and the nearest point at which 
they can secure proper and efficient service for the 
treatment of their grain, and yet they are refused a]j 
benefit of both the market and the service and are 
forced to ship grain for long distances in its original 
or untreated state, at times in a condition of unfitness 
for the trade. The privileges of which complainants 
are thus deprived, their competitors enjoy. 

The Big Four is a party to numerous joint tariffs 
under which proportional or reshipping rates are ap- 
plied on grain moving from Indiana and Illinois points 
to eastern destinations, with transit privileges at Chi- 
cago, including the tariffs of both the Chicago & LEast- 
ern Illinois and the Chicago, Indiana & Southern. The 
last-named road is a part of the same general system 
to which the Big Four belongs. 

It is the right of a shipper to reach at reasonable 
transportation rates all markets within the sphere of 
his commercial activity. This right cannot be denied 
by means of rate schedules constructed with the view 
to holding traffic to any particular line or lines, or 
with the view to compelling favor to one market over 
another. The function of a common carrter is to trans- 
port at reasonable rates the traffic that is tendered to 
it, and it has no right, by any unreasonable adjustment 
of its rate schedules, to deprive a _ shipper 
market that would otherwise be open to him. 


of any 


Upon the facts of record we are of opinion and 
hold that the rate adjustment complained of is un- 
reasonable and unduly discriminatory. Its effect un- 
doubtedly is to deprive complainants of their right to 
reach the Chicago market on relatively equal terms 
with their competitors, and they are thereby subjected 
to undue prejudice and disadvantage. For this situation 
the Big Four is primarily responsible. The record pre 
sents no reason why this defendant should participate 
in proportional or reshipping rates on grain under which 
transit privileges are allowed at Chicago, and decline 
to grant the same rates and privileges on grain from 
complainants’ elevators. We hold that such course of 
conduct on its part creates an undue discrimination 
from which it should be required to desist. 


So long as the Big Four shall participate in the 
transportation of grain to eastern points, which has 
moved into Chicago under tariffs that provide propor- 
tional or reshipping rates from originating points in 
the territory in question, with transit privileges at 
Chicago, it is its duty to accord like rates and transit 
privileges on grain from complainants’ elevators. It 
should cease from its present discriminatory practice 
either by withdrawing from the transportation of grain 
to eastern destinations which has been accorded pro- 
portional rates and transit privileges at Chicago, or by 
granting to complainants the same rates and privileges 
on grain from their elevators. 


We shall expect defendants to readjust their tariffs 
in accordance with the views herein stated. If this is 
not done within 30 days from the date hereof, we will 
issue the necessary order to give effect to our con 
clusions. 
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COMMERCE COURT DECISION 


NO. 4. APRIL SESSION, 1911. LOUISVILLE & NASH- 
VILLE RAILROAD VS. INTERSTATE COMMERCE 
COMMISSION, RESPONDENT; UNITED STATES, 
INTERVENING RESPONDENT. 

On Final Hearing on Bill, Answer and Proofs. 

For opinion of Interstate Commerce Commission 
see 17 I. C. C. Rep., P. 231. 

For opinion of Circuit Court, refusing preliminary 
injunction see 184 Fed., 118. 

Helm Bruce and W. G. Dearing for petitioners. 

W. E. Lamb for Interstate Commerce Commission. 

J. A. Fowler, assistant to the attorney-general, and 
Blackburn Esterline, special assistant to the attorney- 
general, for the United States. 

Alfred P. Thom and Walker D. Hines for Southern 
Railway. 

Edward Barton for Baltimore & Ohio Southwestern 
Railroad, 

Before Knapp, presiding judge, and Archbald, Hunt, 
Carland and Mack, Judges. 

{Feb. 28, 1912.] 

ARCHBALD, Judge: 

A brief history of this case will aid in understand- 
ing the questions to be decided. For a number of years 
prior to 1907 the through rates on certain classes of 
freight over the Louisville & Nashville Railroad, the 
present petitioner, from New Orleans, La., to Mont- 
gomery, Selma and Prattville, Ala. were higher than 
the rates on the same classes from New Orleans to 
Mobile, an intermediate point, plus the rates from 
Mobile to Montgomery and the other places mentioned. 
The through rates from New Orleans to these places 
were also similarly higher than the rates to Pensacola 
plus the rates from there to the same destinations, the 
two situations in this respect being identical. 

This somewhat peculiar condition was brought about, 
as it is alleged, by the fact that the rates from New 
Orleans to Mobile and Pensacola were made lower than 
might justly have been charged, as well as lower than 
the general basis of rates prevailing in that section 
of the country, because of the necessity for meeting 
water competition between these places, from which 
policy it resulted, as is to be gathered from the record, 
that the rail line of the petitioner greatly increased its 
tonnage, and eventually secured the bulk of the traffic, 
the rail rates being continued for a number of years 
after the water competition had practically been elimi- 
nated. 

-Following, however, the enactment of the Hepburn 
law in 1906, the Interstate Commerce Commission, in 
an administrative ruling, which has several times been 
reaffirmed, announced that through rates in excess of 
the combination of intermediate rates would be regarded 
as prima facie unreasonable, and that the burden would 
be on the carrier to defend them. Subsequently to 
this, and possibly prompted by it, in June, 1907, the 
Montgomery Freight Bureau, on behalf of the commer- 
cial interests of that city, filed with the Commission a 
formal complaint against the railroad, alleging that the 
higher through rates to Montgomery than the com- 
bination on Mobile on certain classes and commodities 
subjected Montgomery to undue prejudice and disad- 
vantage, in favor of Mobile, in violation of section 3 
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of the Interstate Commerce Act. Influenced by this, 
no doubt, and by the ruling of the Commission referred 
to, the railroad, on August 13, 1907, advanced its rates 
from New Orleans to Mobile and Pensacola on certain 
classes of freight by varying amounts sufficient in each 
case to make the new combination on Mobile and Pen- 
sacola correspond with the through rate to Montgomery. 
This action of the railroad, coupled with subsequent 
reductions on a number of articles by taking them out 
of their respective classes and giving them special com- 
modity rates, apparently had the effect of satisfying the 
commercial interests of Montgomery, and nothing further 
seems to have been done in consequence upon the com- 
plaint filed by the freight bureau of that city. 

This did not, however, satisfy all parties. For a 
number of years the rates out of New Orleans had been 
the subject of agitation by the New Orleans Board of 
Trade, and at various dates in October and November, 
1907, complaints were accordingly filed with the Com- 
mission by that body, severally charging that the rates 
to Mobile and Pensacola, as recently advanced by the 
railroad, and the through rates to Montgamery and the 
points grouped with or based thereon, were unjust and 
unreasonable in themselves as well as in comparison 
with the rates from Memphis, St. Louis and Louisville. 
A restoration of the rates in effect to Mobile and Pen- 
sacola prior to Aug. 13, 1907, was thereupon prayed, 
and a reduction of the rates to Montgomery, so that 
they would not exceed a combination of the locals by 
way of these places as thus established. The adjust- 
ment of certain commodity rates relatively to St. Louis 
and Memphis was also asked for. 


The railroad duly answered these complaints, deny- 
ing that the rates in force were unjust or unreasonable, 
and setting forth in detail the facts and circumstances 
relied on to justify them. But, after answering and 
before any hearing by the Commission had been en- 
tered upon, the railroad voluntarily established special 
commodity rates on a number of articles which had 
been complained of, thereby making the rates on all 
articles, or at least on most articles from New Orleans 
to Montgomery points, as well as to Mobile and Pen- 
sacola, the same as or lower than the rates from 
Memphis and the other places named to these destina- 
tions. This was the undoubted intention of petitioner, 
and appears to have been generally, if not completely, 
carried into effect. 


The three New Orleans cases were heard by. the 
Commission together, and were disposed of Nov. 26, 
1909, in a single report and order. This order, in sub- 
stance, condemned the advance in rates to Mobile and 
Pensacola on the classes involved as unjust and un- 
reasonable; directed the restoration of the rates in force 
prior to Aug. 13, 1907, to these places; declared the 
through rates to Montgomery, Selma and Prattville, to 
the extent that they exceeded the sum of the locals 
by way of Mobile and Pensacola prior to that date, to 
be also unjust and unreasonable; and prescribed for the 
future certain maximum rates to be maintained by the 
railroad for the statutory two-year period. The rates 
which were so prescribed to Mobile and Pensacola were 
the same in each case as the rates which had existed 
prior to the-advance made by the company, and the 
rates to Montgomery were exactly equal to the rates 
to Pensacola and Mobile as so restored, plus the rates 
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from these places to Montgomery, which remained un- 
changed; the rates to Selma being made up in the same 
way, and those to Prattville having the prevailing ar- 
bitrary added. 


This order, by its terms, was to go into effect Feb. 
1, 1910, but was postponed by supplemental orders until 
April 15, following, prior to which time a bill in equity 
was filed by the railroad against the Commission in the 
Circuit Court of the United States for the western dis- 
trict of Kentucky, and an application made for a pre- 
liminary injunction. This application was heard by 
three circuit judges on bill and affidavits and was denied 
by the court in an opinion by Judge Severns (184 Fed., 
118), after which the order of the Commission became 
effective and has since been complied with. 


The Commission having answered the bill, an ex- 
aminer was appointed and a large amount of testimony 
taken on behalf of the petitioner, the entire proceedings 
before the Commission, including the testimony sub- 
mitted to it, being also under objection made a part 
of the record. No proof was offered in opposition to 
this in support of the order, the Commission taking 
the position that having been made after da full hearing, 
upon due consideration of the issues involved and in 
the exercise of the authority conferred by the statute, 
the order was not open to question. Upon the organiza- 
tion of the Commerce Court the case was transferred 
here, and now comes up for disposition upon final hear- 
ing. It has been ably and elaborately argued in all its 
different phases, but there is only one that it seems 
necessary to pass upon, and that is, whether the Com- 
mission, in the order which it has made, has not’ in a 
legal sense acted as charged in such an unreasonable 
manner that its order is invalid, having nothing of 
substance or persuasive force upon which it.can rightly 
be predicated. This is claimed to result because the 
reasons assigned in the report either do not justify the 
conclusion reached or are so at variance with the un- 
disputed facts that effect has plainly not been given by 
the Commission to the evidence which was produced 
before it; and, therefore, as it is put in the petition— 
repeated frequently in various connections—the “order 
is unreasonable, unjust, unlawful, arbitrary and oppress- 
ive and in excess of the authority granted and powers 
conferred upon” the Commission by the amended Act 
to Regulate Commerce. Stated in another form the 
question is whether this order, tested by the principles 
recently emphasized by the Supreme Court in Inter- 
state Commerce Commission vs. Union Pacific R. R., 
decided Jan. 9, 1912, should not be set aside because 
there was no substantial evidence to sustain it. That 
is to say, whether the Commission, while in form acting 
within the authority conferred by the statute, has not 
in effect disregarded it. And it is to this question -that 
we therefore address ourselves. 


In this connection we take occasion to say that if 
the conditions dealt with in the report of the Commis- 
sion were substantially as they are there described, we 
should have little hesitation in dismissing the petition. 
For even though in that case it might seem doubtful 
to us whether the Commission had reached a just con- 
clusion, it would nevertheless appear that there was 
room for differences of opinion, because different infer- 
ences were able to be drawn, and in such case the 
conclusions of the Commission should be accepted as to 
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matters thus clearly within its jurisdiction.: But the 
question here is whether the report can fairly be re 
garded as of that character. On the taking of testimony 
in the Circuit Court, after the preliminary injunction 
had been refused, the entire evidence before the Com. 
mission was introduced into the record, and it is to 
that evidence that reference is made in this opinion 
unless otherwise stated. That evidence we have read 
and re-read with the utmost care, and it is because of 
our inability to understand how, on the facts which 
there appear, the report before us could have been 
made, that the difficulty under which we labor arises. 

By the express provisions of the statute (section 15), 
before going on to prescribe future rates, the Commis- 
sion must reach the conclusion that the existing rates 
established by the carrier are unjust and unreason- 
able. It is the duty and the privilege of the carrier in 
the first instance to fix the rates to be charged (Inter. 
state Commerce Commission vs. Chicago Great Western 
Railroad, 209 U. S., 108, 119), and it is only where, after 
due notice and a full hearing—whether on complaint of 
a shipper or upon investigation by the Commission of 
its own motion—it is made to appear that the rate is 
unjust and unreasonable that the Commission is enm- 
powered to fix another. The hearing which is so pro- 
vided for is not a perfunctory one. The carrier is en- 
titled to know and to rely on what is adduced at it, 
either for or against the existig rate, and the Commis- 
sion is not authorized to disregard it and reach a con- 
clusion not at all justified by it. If the rate attacked 
is shown to be unjust, it may be abrogated and a new 
one established. But if that is not the outcome of the 
hearing and, on the contrary, it is clearly shown that 
the rate is not unjust, the evidence as to this cannot 
be put aside, and, if it is; and the Commission without 
reference to it proceeds to condemn the rate and to fix 
another, its action is invalid. 


After the most careful consideration, we are forced 
to conclude that the action of the Commission in the 
present instance is of that character. Having regard 
to the evidence, the only tangible ground upon which 
it will be found to rest is the fact that there had been 
an advance in the rates to Pensacola and Mobile, and 
that the Montgomery rate exceeded the sum of the rates 
through these points as they stood prior to this increase, 
making the increase in these intermediate rates the 
only proof of unreasonableness, not only as to Pensacola 
and Mobile, but Montgomery also. It is conceded by 
counsel for the government that, if this were true as 
to the rates to Montgomery, the order of the Commis- 
sion would be invalid because it would not be based on 
the reasonableness or unreasonableness of these rates 
independently considered. And it is just as clear that, 
if the reduction to Mobile and Pensacola was a mere 
restoration of the rates previously in force, based solely 
on the advance made by the railroad, it is equally in- 
defensible. And, taking the case as it stands, there is 
practically nothing else, as it seems to us, that can 
be made out of it. Not but that other reasons are 
given by the Commission. But it will be found upon 
examination, as stated above, either that they are en- 
tirely unsupported by the evidence or are involved in 
such capital mistakes with respect to it, or are in them- 
selves so inconsequential as to the reasonableness or 
unreasonableness of these rates, that nothing can be 
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consistently predicated upon them. And this we will 


now endeavor to demonstrate. 


The New Orleans-Montgomery rate, which has been 
set aside by the order of the Commission, was one of 
very long standing and was established with great cir- 
cumspection. In 1886 Hon. Thomas M. Cooley, whose 
attainments are too well known to dilate upon, the 
first chairman of the Interstate Commerce Commission, 
was called upon by the railroads running into what was 
designated as the southeastern territory to arbitrate 
and adjust the relative rates from crossing points on 
the Ohio and Mississippi rivers to certain places, such 
as Montgomery and others, within the section of country 
roughly described as lying between the Memphis & 
Charleston Railroad on the north, the Gulf of Mexico on 
the south, the Chattahoochee River on the east and 
the Mobile & Ohio Railroad on the west. He was not 
to determine specific rates, but their relation to each 
other. This question had first been submitted to James 
R. Ogden, as commissioner of certain associated rail- 
roads running into this territory, and after he had 
passed upon it is was submitted to Judge Cooley, who 
virtually affirmed Mr. Ogden’s rulings. So far as the 
present comparison is concerned it is sufficient to note 
that it was thereby decided that the rates from Louis- 
ville, Evansville, Cairo and other like points on the 
Ohio River to Birmingham, Montgomery, Selma and 
other points. within the defined territory should be the 
same; that the rates from East Cairo, Columbus, Hick- 
man and points on the Mississippi in Kentucky should 
be 2 cents less; and that the rates from Memphis, 
Vicksburg and New Orleans should be 4 cents less, An 
adjustment of rates was made by the railroads in ac- 
cordance with this, including those from New Orleans 
to Montgomery and other points in that section, and 
these rates were maintained, at least so far as class 
rates are concerned, until the building of the Kansas 
City, Memphis & Birmingham Railroad from Memphis 
to Birmingham, which made a very much shorter line 
than had previously existed between these cities, when 
the rates on the first six classes of freight from Mem- 
phis to Birmingham were greatly reduced below what 
they had been, and those from New Orleans to Birming- 
ham were also reduced to correspond relatively, in ac- 
cordance with Judge Cooley’s adjustment. The reduc- 
tion from New Orleans to Birmingham, however, proved 
too great and could not be maintained, and the rates 
between these places were at first restored to the 
original figures, and then reduced to an intermediate 
position; and this brought about a reduction on rates 
for these classes between New Orleans and Montgomery, 
Montgomery being intermediate to Birmingham. The 
final adjustment of these rates was reached in 1896, 
and as fixed at that time they remained substantially 
unchanged until 1910, a period of fourteen years, when 
the Commission made the order in question. 


The original careful determination of the New Or- 
leans-Montgomery rates, in their relation to those from 
Ohio and Mississippi River points into the same terri- 
tory, in accordance with the Cooley arbitration; the 
subsequent readjustment of them upon the building of 
the Memphis and Birmingham short line; and _ their 
long-continued acceptance By the business public, during 
which time freight moved freely under them, all 
strengthen the presumption in favor of the reasonable- 
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ness of these rates; against which there is practically 
nothing to militate except the previous competitive water 
rates from New Orleans to Mobile and Pensacola, and 
the combination to be made on them to Montgomery. 
The conclusion is thus forced and indeed is patent on 
the face of things that the Montgomery through rates, 
as now fixed by the Commission are nothing more than 
the restored competitive Mobile and Pensacola rates 
plus the previous rates from those places in Mont- 
gomery. 

There is no change, as it will be noted, in the rates 
from Mobile and Pensacola to Montgomery. The change 
in the Montgomery through rates is effected by re- 
ducing the rates from New Orleans to the intermediate 
points named and combining them with the rates from 
there to Montgomery, the reduction in the New Orleans- 
Montgomery through rates being exactly the same as 
the reduction made in the rates to Pensacola and Mo- 
bile as to every class except one—class E—where the 
through rate is reduced 1 cent, as against a 5-cent 
reduction to Mobile, and none at all to Pensacola. This 
coincidence is too significant to be a mere accident, or 
to fail to reveal the consideration which influenced it. 
It extends to the through rates to Selma and Prattville, 
as well as to Montgomery, not only by way of Mobile, 
but of Pensacola also, an exactitude which it is im- 
possible to account for except upon the ground which 
has been suggested. Not only is the reasonableness or 
unreasonableness of the through rates to Montgomery, 
as fixed by the Commission, thus made to depend on 
the reasonableness or unreasonableness of the Mobile- 
Pensacola part of them, but they are all obliged to 
stand or fall on the fact of this coincidence, by which, 
as conceded by counsel, they are not able to be defended. 
It is true, as already stated, that there are other reasons 
assigned by the Commission in its report for the re- 
duction in the New Orleans-Montgomery rates, but, with 
due respect to the Commission, they do not bear up 
under examination. 

The relation of rates established by the Cooley 
arbitration and the disturbance inevitably to result from 
a disregard of it was pressed upon the Commission as 
strong grounds against the proposed changes. “The 
Cooley arbitration of 1886,” it is said in the report, 
“has been strongly ‘urged * * * as a reason for 
the non-reduction of the present advanced rates. This 
arbitration established a relation of rates as between 
the several Ohio and Mississippi River crossings, apply- 
ing upon products from the territory north and west of 
those rivers destined to southern and southeastern 
territory, by fixing a basis for making rates from these 
several basing points to the southeastern territory, with 
the object of maintaining an equitable relation and 
equality of the basing rate as between said points on 
goods transported to southeastern territory, but we do 
not understand that this arbitration undertook to fix 
the actual rates for carriage from the several basing 
points to destinations in this territory. However, if 
such were the case, the building of new railroads, com- 
petition and other causes forced many departures from 
the adjustment and the rates made under it, until it 
has become materially altered, and it is inevitable and 
proper that it should yield to meet new and changed 
conditions.” 

From this, which is all the Commission has to say 
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on the subject, it would be supposed that the Cooley 
award was only a basis of adjustment accepted many 
years before, but which had come to have little more 
than historical value. In other words, that it was merely 
a starting point from which departures were frequently 
and freely made. If this were so, the Commission might 
properly regard it as of no great importance and cer- 
tainly as furnishing no substantial obstacle to further 
modification by the reduction of rates from New Or- 
leans. But the record before the Commission, as we 
read it, does not warrant the inference apparently in- 
tended from the statement above quoted. Taken by 
itself, the statement is not literally inaccurate, since it 
seems that some changes were made at various times 
in the rates on particular articles by taking them out 
of their respective classes and giving them special com- 
modity rates, and to such extent as changes of this 
character were made they may be regarded in a sense as 
departures from the Cooley arbitration basis. Moreover, 
the fact that the complaint of the New Orleans Board 
of Trade embraced in terms commodity rates, as well 
as class rates, and that there was more or less testi- 
mony at the hearing which must have related to 
commodity rates, doubtless accounts for what the Com- 
mission says upon this subject. But when it is remem- 
bered that no change of consequence in class-rate 
relations had taken place since the original adjustment, 
except the one heretofore explained, and that the order 
in question pertains only to class rates from New Or- 
leans, the matter presents itself in a very different 
aspect. Surely the long continuance of these class rates, 
which are the basis of the rate structure in that terri- 
tory, and which must be assumed to have been equitably 
adjusted as between the various competing towns on 
the Ohio and Mississippi rivers by the Cooley award, 
was a valid and persuasive objection to any order which 
would have a disturbing effect upon the class-rate situa- 
tion. Nor was the force of this objection appreciably 
lessened by the circumstance that some articles were 
taken out of the classes from time to time and given 
commodity rates. Particularly is this so in view of the 
fact that the Commission’s report contains no intimation 
that class rates from other points should be reduced, 
clearly indicating that the order in question was not 
predicated upon any finding or contention that this class- 
rate adjustment was unfair to New Orleans. When 
therefore the facts in this regard are fully perceived, 
their important bearing upon the controversy seems 
evident, and they are not to be dismissed from considera- 
tion, as they appear to be by the Commission, on the 
mistaken view that “the building of railroads, competi- 
tion and other causes had forced departures from the 
adjustment of rates under it until it had become ma- 
terially altered, as was inevitable and proper to meet 
changed conditions,” as suggested. 


As a further reason for making the order in ques- 
tion, the report of the Commission contains the follow- 
ing: “It was stated by the principal witness for the 
defendant that between points on its line where the 
through rate exceeded the combination of rates from 
point of origin to a competitive point and from said 
competitive point to destination, shippers were given 
the benefit of the combination rate, and this provision 
appeared in special circulars and was very generally 
observed as a rule for the adjustment of freight rates; 
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and such having been formerly the custom of the de 
fendant, it would seem now to work no especial hard. 
ship upon it to reduce rates to the basis of the former 
combination.” 


The reference here is to the testimony of C. BR, 
Compton, the traffic manager of the Louisville & Nash. 
ville Railroad, who has been with that road in continv. 
ous service in various capacities for some forty years, 
But a careful reading of his testimony discloses no basis 
for the statement quoted, if it was meant thereby to 
imply that the Mobile combination was at any time 
allowed on through shipments to Montgomery. On the 
contrary, it clearly appeared that such shipments had 
always paid the Montgomery rate, and that the Mobile 
combination could be secured only by shipping first to 
Mobile and then reshipping to Montgomery, as seems to 
have been done in a few instances, Indeed, this is 
recognized as the fact by the Commission, since it is 
stated in an earlier part of the report that “prior 
to Aug. 13, 1907, shippers, in order to get the benefit of 
the lower combinations, sometimes shipped locally to 
Mobile and then reshipped to Montgomery, Selma and 
Prattville.” Of course, if the fact had been otherwise, 
and the road had ordinarily or frequently carried Mont- 
gomery traffic on the Mobile combination, the Commis- 
sion might well say that it would be no great hardship 
to require the carrier to publish in its tariff the actual 
rates which it habitually accepted; but the undisputed 
evidence shows that the full Montgomery rate was con- 
stantly applied to Montgomery shipments, and we fail 
to see how what circumstances tended to show that the 
Montgomery rate was unreasonable. 


It is undoubtedly true, as testified by Mr. Compton, 
that it was a more or less general practice to protect 
through shipments against the combination of locals, 
and a rule to that effect was carried by his road in 
certain of its local tariffs; but there was no such rule 
in the tariffs naming rates to Montgomery territory, 
and nothing whatever appeared at the hearing to in- 
dicate that through traffic to Montgomery was ever car- 
ried at less than the Montgomery rate. A _ colloquy 
occurred in the course of Mr. Compton’s examination 
in which he seems to have admitted that the rule in 
the local tariffs referred to, not being limited in terms, 
might be claimed to have authorized the application of 
the Mobile combination to Montgomery shipments. But 
the point is not what those tariffs might have been 
construed to mean, but what the actual practice was in 
respect of the traffic in question. Evidently the road 
was always careful to maintain this Montgomery rate. 
Everything indicates that it consistently did so. And 
it seems plain to us that the acceptance on other parts 
of the system of combination rates which were lower 
than through rates had no tendency to show that these 
particular rates were unreasonable. In short, when the 
undisputed facts regarding this feature of the case, as 
they appeared before the Commission, are taken into 
account, they not only do not sustain the conclusion of 
the Commission, but seem to be rather of contrary 
import. 


With respect to the through rates from New Orleans 
to Montgomery, as well as the southeast territory, gen- 
erally, it is further said by the Commission in justifica- 
tion of its action that: “It was shown that the mer- 
chants of New Orleans have heretofore made ineffectual 
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efforts t6 secure better rates to this territory, as higher 
rates were in effect from New Orleans to this territory 
than existed from distributing centers at greater dis- 
tances west and north of said territory, the situation 
being such that New Orleans was cut off from the trade 
of this section as to many products, and greatly re- 
stricted and burdened as to many others on account of 
the high rates of transportation.” 


Tested by the complaints of the New Orleans Board 
of Trade, which, as above shown, embraced in general 
terms commodity rates as well as class rates, this state- 
ment cannot be said to be wholly incorrect. Prior to 
the adjustments already referred to, and which were 
yoluntarily made by the carrier months before the order 
in question was issued, it was perhaps true that New 
Orleans merchants were at some disadvantage because 
the class rates from New Orleans on certain articles 
may have been higher than or out of line with the 
commodity rates from other points on those articles. 
But this cause of complaint, to whatever extent justified 
when the proceedings before the Commission were in- 
stituted, was substantially if not wholly removed before 
the hearing was concluded by the reductions and ad- 
justments hereinbefore mentioned, which resulted in 
actual rates from New Orleans lower on most articles 
and not higher on any article than rates from Memphis 
and other points west and north of Montgomery. And 
this was apparently recognized by the Commission to be 
the case, since it made no order respecting commodity 
rates. But when the paragraph quoted is tested by the 
class rates, which are the only ones reduced by the 
Commission’s order, it is not only not supported by the 
testimony, but the contrary is shown by proof that is 
not open to question. Instead of being discriminated 
against by the class rates to Montgomery territory, New 
Orleans has had an actual advantage over the Ohio and 
upper Mississippi River towns, an advantage over Mem- 
phis in the higher classes and at least equality with 
it in the other classes, and an equality with Huntington, 
Vicksburg and the lower Mississippi points to Memphis; 
all of which is established by comparative tables which 
stand unchallenged and by the tariffs, as we are ad- 
vised, then on file with the Commission. So far, there- 
fore, from sustaining the action of the Commission, the 
undisputed facts in this regard tend unmistakably to a 
contrary conclusion. 


But the Commission also mentions that the rates 
from New Orleans to Montgomery, Selma and Prattville 
were higher on all the classes than those from typical 
points in the Southeast, where the distances were greater, 
such as Brunswick and Savannah, Ga., Charleston, S. C., 
Wilmington, N. C., and Nashville, Tenn., to say nothing 
of Virginia and North Carolina points, which are re- 
ferred to in another connection. But in this comparison 
the Commission for its initial points goes over into an 
entirely different territory. It leaves the Mississippi 
and Ohio rivers and goes to the Atlantic Coast, in the 
Carolinas and Georgia, without any suggestion that 
traffic conditions from there to Montgomery and Selma 
are at all similar to those from New Orleans, which is 
the subject of comparison, the only basis of contrast 
being one of distance. The railroad company in its 
bill makes complaint of this and avers that the condi- 
tions are so dissimilar as to render the comparison 
unjustified, and that no issue as to the reasonableness 
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or unreasonableness of the rates so applied as a standard 
was made, nor any evidence introduced which was ad- 
dressed to that inquiry. Aad this the Commission in 
its answer admits, conceding that there was no fixed 
relation between the rates from these points and those 
from New Orleans, which we understand to mean no 
definite or determining relation. 


So also with regard to the rates “from New Orleans 
to certain stations just outside of Montgomery on the 
Mobile & Ohio Railroad,” which are said by the Com- 
mission to be less than the rates to Montgomery by the 
Louisville & Nashville. The bill avers that these were 
unimportant local points which did not enter into com- 
petition with Montgomery; that the traffic to them was 
insignificant; that no testimony was taken concerning 
them; and that the Louisville & Nashville Railroad does 
not public or participate in or have anything to do with 
them. And the Commission, answering this, admits that 
the reasonableness of the rates to these local points was 
not in issue, and that no attempt was made to deter- 
mine whether or not they were reasonable, and that it 
did not undertake to determine the reasonableness of 
the rates prescribed in the order complained of on the 
basis of the rates referred to. But if all this be so, it 
is difficult to see why there was any reference made to 
them at all, or why they were put forward by the Com- 
mission, in the way they were, to justify the order if 
they had no influence upon it. The effect of the answer 
therefore is to eliminate this part of the report, aside 
from the other considerations which also do so. E 


Equally immaterial is the statement that the rates 
from Virginia cities to Montgomery and Selma are less 
than from New Orleans, although covering twice the 
distance; or that those from north Atlantic ports to 
points in the southeastern territory basing on Mont- 
gomery are more favorable, length of haul and number 
of lines considered, which are some of the minor things 
entering into the decision. And especially is this to be 
said of the water rates from New York and Boston to 
Mobile and New Orleans, which have no perceptible 
bearing on the rail rates between the latter two places 
in the connection in which they are cited. 

By contrast with this, it might be inquired why the 
Commission, in making comparisons, took no note of the 
rates established by the railroad commissions of Ala- 
bama and Georgia, which show that for 141 miles, the 
distance between New Orleans and Mobile, the accepted- 
as-controlling factor in the situation, the rates by the 
Louisville & Nashville Railroad, which have been con- 
demned and reduced by the Commission as unjust and 
unreasonable, were materially less than the maximum 
or so-called standard tariff established by the Georgia 
commission, and much lower still than the rates which 
were permitted to the Southern Railway in Alabama, 
Georgia, Tennessee and South Carolina, as will appear 
by the comparative table which is reproduced below 
as taken from the evidence. 

A soa yas 


4 8 4. 
Louisville & Nashville rates from New 
Orleans to Mobile, 141 miles........ 50 39 38 31 27 16 20 
Southern Railway rates fixed by com- 
missions of Alabama and Georgia for 
ef seer ecoce (> 638 «56 «644 «86 ~=«629 «O85 
Minimum or standard tariff of Georgia 
Railroad Commission, 141 miles...... 60 50 45 35 28 23 28 
Southern Railway rates in Tennessee, 
DAR: TG 6 hh 5a Ndi des sa pee sc diceeakees 58 60 46 37 31 27 32 
Southern Railway rates in South Caro- 
HS ON MS os 85 TH Sa bese co ewecde 62 52 42 39 31 24% 31 
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Southern Railway rates, Chattanooga 


to Birmingham, 143 miles............ 57 49 41 32 27 #19 27 
Southern Railway rates Birmingham, 

Ala., to Columbus, Ga., 157 miles.... 57 49 45 35 28 22 27 
Southern Railway rates, Chattanooga 

to Atlanta, Ga., 138 miles............ 52 45.41 32 25 20 27 


Let us not be misunderstood upon this point. We 
recognize, of course, that comparisons are very com- 
monly made in the investigation of rate cases, and that 
they may often be quite persuasive. The competency 
of such evidence is not questioned nor the right of the 
Commission to give it due weight. Neither is it doubted 
that the Commission may receive evidence of this kind, 
giving to the facts so shown their proper value, without 
proof of similarity of conditions. But what we do hold 
is that the comparisons made by the Commission in 
its report in this case, taking into account all the facts 
and circumstances disclosed at the hearing, had no 
evidentiary bearing upon the reasonableness of the rates 
in dispute, and therefore furnish no appreciable support 
of the Commission’s conclusion. 

As a further justification for the reduction of the 
rates to Montgomery the Commission suggests that ths 
rate per ton per mile, on an average of the first six 
classes of freight, is much greater from New Orleans 
than from Memphis, St. Louis or Louisville. It is not 
said, as will be noted, that the rates to Montgomery are 
higher than from Memphis and the other places men- 
tioned, but that, considering the distance, the rate per 
ton per mile is greater. But it is the ordinary and 
recognized rule that the ton-mile rate should decrease 
as distance increases, other things being equal, and we 
therefore fail to see how the lower ton-mile rate for the 
greater distances from Memphis, St. Louis and Louis- 
ville tended in any respect to show the unreasonable- 
ness of the rates here in question. 


Finally, as a summing up of this part of the case, 
the Commission says: “The manufacturers and ship 
pers of oil, paper, stovepipe, tinware, galvanized tubs, 
furniture, soap, window glass, paints, hardware and 
other articles of like kind in daily use testified that 
they were unable to trade in the Montgomery and Selma 
territory on account of the high rates, and that upon 
former occasions they had made special efforts to build 
up a trade with cities located in this territory and 
points basing thereon, but in every instance they were 
compelled to abandon the fight on account of better 
freight-rate concessions from other markets, though at 
greater distances. : With respect to practically all of the 
commodities above enumerated, schedules of compara- 
tive rates and distances were filed corroborating com- 
plainant’s contention.” 


This statement also can be explained only on the 
theory that it relates to what the New Orleans Board 
of Trade alleged in its complaints and to conditions 
which may have existed in some degree before the road 
made the reductions and adjustments already mentioned. 
But having reference to the class rates in question, to 
which the Commission’s order is confined, we are unable 
to find any evidence which tends to sustain the ob- 
servations made with regard to the inability of New 
Orleans dealers to trade in the Montgomery-Selma terri- 
tory. 

Take, for instance, the testimony of George P. 
Thompson, a wholesale grocer-of New Orleans, the first 
witness who has anything to say on the subject. His 
testimony has mainly to do with Mobile and Pensacola. 
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But being asked by counsel whether it would be: possible 
to increase his business with Montgomery if the rates 
were adjusted on a fair basis, he says that it would; aq 
self-evident proposition, but by no means showing that 
the rates in force were not what they ought to be. The 
further statement which he is led to make by sug. 
gestion of counsel, that the rates from Memphis to 
Montgomery are lower than from New Orleans, cannot 
refer to class rates, it being irrefutably shown that they 
are in fact higher. And the comparison made by counse! 
in a long leading question with regard to the rates 
from Baltimore, to which Mr. Thompson gives hesitating 
assent,-is of no more significance than the similar com. 
parison with other North Atlantic points made by the 
Commission already referred to. It is true that as to 
certain canned goods, such as beans and peas, he is 
handicapped, as he says, by the rates from such points 
as St. Louis and Memphis. But here again the refer- 
ence must be to commodity rates which have been ad- 
justed, and must have been so understood by the 
Commission, as it does not include peas and beans in 
the list of articles said to be discriminated against by 
the rates to Montgomery. And this must also be kept 
in view when it is said by Mr. Thompson that he is 
kept out of that territory unless he is willing to absorb 
a part of the rates; which is not true as to class rates, 
the only Ones which are here in question. 


W. O. Hudson, manager of the Marine Oil Co., the 
next witness, confesses that he knows nothing with re- 
gard to the Montgomery ma case. Being asked if 
he could do business in Montgomery if the rate wer 
reduced to 13 cents a hundred, the reduction subse- 
quently made by the Commission, he declares that he 
could not, that the rate would eat him up, the explana- 
tion that he gives being that the great bulk of the oil 
which he handles comes from the Ohio and eastern 
fields, which are much nearer to Montgomery than he is. 
Notwithstanding this, and although he is the only wit- 
ness who testified on the subject, oil is given by the 
Commission as one of the commodities shut out by the 
high rates from New Orleans into this territory. 


E. C. Palmer, a wholesale paper man, admits that 
business with Montgomery has not been materially in- 
jured by the advance in rates, but avers that it will 
be when his customers understand the situation. He 
thinks that Nashville has an advantage over New Or- 
leans in the rate on paper (as no doubt it has); and 
that, as compared with Baltimore, considering the haul, 
the New Orleans rate is “a little out of line” (although 
it is not in fact higher); but that, compared with Louis- 
ville, it is fair enough. And so far as being kept out 
of Montgomery is concerned, he says that, on the con 
trary, he ships there constantly. No one can read the 
testimony of this witness without being convinced that, 
except possibly as to Nashville, New Orleans is not 
only not discriminated against, but has an actual ad 
vantage in the rates on paper over every place that it 
comes in competition with in the Montgomery-Selma 
territory. 

A. D. McBride, a salesman engaged with the National 
Enameling & Stamping Co., says that he sells goods in 


Mobile and Pensacola, but not in Montgomery or Selma, 

because Atlanta, Ga., has lower rates and gets the 
. 
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notwithstanding the efforts of counsel to have him say 
so. The competition which affects him is with Atlanta, 
and that is the whole of it. Nor even there does he 
charge that the advantage is an unfair one, but simply 
that the Atlanta rate to Montgomery is lower, and keeps 
him out of there. Notwithstanding this state of the 
evidence, however, stovepipes, tinware and galvanized 
tubs, the commodities that this witness deals in, he 
being the only one called to testify with regard to them, 
are included by the Commission among those which it 
is declared that New Orleans dealers, on account of the 
high rates have been unable to sell in the Montgomery- 
Selma territory, being compelled to abandon the fight, 
as it is said, after an attempt to build up the trade, a 
statement as to which there is no approach in the 
testimony. 


J. W. C. Wright, president of the New Orleans Fur- 
niture Manufacturing Co., says that Montgomery is not 
important to them. They ship some furniture there, 
but have not solicited the trade very strongly; and 
substantially the same thing is testified by P. Jung of 
the Crescent Bed Co., an iron-bed manufacturer. 


S. Steinhart, a manufacturer of soap, sells soap in 
Montgomery, where he says he encounters a rate of 
only 19 cents from Nashville as against 23 cents from 
New Orleans, but there is no 23-cent class rate from 
New Orleans, and he must therefore be referring to a 
commodity rate, which, as we have already seen, has 
no bearing. 


J. W. Bray, another witness, who is treasurer and 
manager of the Campbell Glass & Paint Co., says that 
they are shut out of Montgomery and Selma, the rates 
being such that they are unable to ship there. But so 
far as the paint business is concerned, he also says 
that it is handled entirely from St. Louis, where his 
company has a house from which they prefer to ship, 
the rate being more advantageous; and that, as to their 
glass business, Montgomery is not a normal point for 
it, which hardly makes out that the rates from New 
Orleans are too high or that he has ever tried unsuc- 
cessfully to adjust them. 


Harry Moore, who is in the wholesale hardware 
business, declares that he cannot compete with St. Louis, 
Louisville and Nashville, but he gives as a reason that, 
while these places are only one-half the distance from 
producing centers, such as Pittsburg and that territory, 
they pay one-third the rate, and are thus able to get 
into Montgomery and Selma, and places basing on them, 
at much less than he can. But the discrimination here, 
as is evident, is in the rates from producing centers to 
the distributing points named; and it is impossible to 
expect that this should be made up to New Orleans 
by a back rate to Montgomery that would absorb the 
difference. 

It is difficult therefore to see, in view of the testi- 
mony of these several witnesses, how furniture, soap, 
window glass, paints and hardware were included as 
they are in the statement by the Commission, which 
has been referred to. 

George Weigand, who is in the provision business, 
and who has been “howling to heaven,” as he says, 
with regard to the rate increase complained of, refers 
only in this to the rates to Mobile, having never tried 
to go to Montgomery or Selma. 

S. Odenheimer,a manufacturer of cotton goods, makes 
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general complaint of the discrimination in rates from 
all competitive points where there are cotton mills to 


Montgomery and Mobile. But it appears from his testi- 
mony that there are cotton mills at Montgomery and 
Mobile as well as at New Orleans, to say nothing of 
the other places mentioned, and it is altogether un- 
reasonable to expect that rates on cotton manufactures 
should be put so low that mills at other points shall 
be able to compete with those actually on the ground. 
The Commission makes no reference to cotton goods in 
connection with the Montgomery rate, and therefore 
evidently took this view. Mention was also made by 
this witness that the rates southerly from Montgomery 
to New Orleans were lower than those northerly from 
the one place to the other. But the explanation given 
him by the company was that there are a good many 
empty cars going in the direction of New Orleans and 
none the other way, which might properly justify the 
distinction. 

R. J. Wood, manager of the Gulf Bag Co., manu- 
facturers of burlap bags, testifies that at one time, al- 
though not recently, they consigned goods to friends in 
Mobile to have them reconsigned to other points in 
Alabama, because the combination on Mobile was less 
than the rates through there. He also says that the 
question of the rates from New Orleans to Montgomery 
and Selma being higher than the combination on Mo- 
bile was an old one, and had been up ever since he 
was connected with the New Orleans Board of Trade, 
some seven years, complaint being made and efforts put 
forth to correct it. All that his company have ever 
asked, as he says, is the same rates that eastern ports 
have to points halfway distant to New Orleans, which 
they have never got? and are therefore at a disadvan- 
tage. They have better rates, comparatively speaking, 
according to this witness, to the Carolinas than to Ala- 
bama and Georgia, and there are eighteen or twenty 
points in Georgia to each of which the mileage is less 
from New Orleans than from New York, Philadelphia or 
Baltimore, and yet the rates are invariably higher; in 
consequence of which the Southeast, for his company, 
is a dumping ground, where they get rid of any over- 
plus, but do not expect to make money. They sell at 
Atlanta, but make nothing. That city is a bag consumer, 
but there is a bag concern there, and Atlanta itself 
complains of New Orleans. This extract from the testi- 
mony of this witness is perhaps unnecessary, as the 
Commission does not include burlap or gunny bags 
among the articles alleged to be discriminated against, 
so far as concerns the Montgomery-Selma territory. It 
is only Mobile as to which this is predicated with 
regard to these articles, and it will be noted that what 
he says has no application to Mobile. 


In this connection a protest, dated Aug. 6, 1902, 
drawn up by the attorney of the New Orleans Board of 
Trade, was introduced in evidence before the Commis- 
sion, in which the existence of discriminating rates 
against New Orleans into the southeastern territory was 
charged, the fact that the through rate to Mongomery 
and Selma was higher than the Mobile combination being 
also mentioned. New Orleans and Mobile, as it is there 
contended, stand in the same relation to the sources of 
supply and are competitors to points beyond them, and 
claim is made that outbound rates from New Orleans 
should therefore carry but slight differentials. The rest 
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of the paper is mainly an argument why New Orleans 
should be put on an equality of rates which would per- 
mit of competition with New York and Baltimore, as 
well as Georgia, the Carolinas and Virginia—a broad 
question not in issue here, as already pointed out, and 
therefore not relevant or properly to be considered. 


This completes the evidence on this branch of the 
case, and there is no need to dwell on the view to be 
taken of it. Considered severally or collectively, it con- 
tains nothing which we can discover that supports the 
conclusions of the Commission with respect to the Mont- 
gomery rates, outside of the fact that, if the reduction 
is to stand to Pensacola and Mobile, it calls for a 
reduction to Montgomery to equalize the sum of the 
locals. It is not simply that the weight of the evidence 
does not sustain the reasons assigned by the Commis- 
sion in its report, but that there is no substantial basis 
for those reasons in the testimony passed upon. 


The Mobile and Pensacola rates remain to be con- 
sidered, both on their own account and as the essential 
basis of the rates to Montgomery. It is to be noted 
with regard to these that as the law then stood the 
mere fact that they were increased by the company 
over what they had been previously creates no presump- 
tion that they were not fair and reasonable. (Interstate 
Commerce Commission vs. Chicago Great Western Rail- 
road, 209 U. S., 108:) Nor did it justify the Commission 
in putting them back to what they had been, without 
regard to whether that could be properly said of them. 
But this again is practically all there is to sustain the 
Commission’s action. It is undisputed that these rates 
to Pensacola and Mobile were the result of severe water 
competition, and that this had disappeared at the time 
of the increase. “At the date of the hearing,” says the 
Commission, “carriage by water was infrequent and 
cut but little figure as a competitor” with the railroad. 
It is also stated that, while the rates by rail were gen- 
erally higher than by water, this was not the case in 
the third, fourth and fifth classes, under which the bulk 
of the freight between New Orleans and Mobile moved; 
notwithstanding which the Commission proceeded to 
reduce the rates for these classes to what they had 
been before, actually making them 6, 9 and 8 cents, 
respectively, below the established water rates as they 
then stood. 


Take also the relative result brought about by the 
Commission’s action. It may be that no point should 
be made of the fact that, taking the rate on first-class 
goods, which the Commission accepts as fair, having 
made no change in it, the other rates are disproportion- 
ately low by comparison. This is the uncontradicted 
testimony of some of the witnesses, though it may be 
said that the Commission was not bound to adopt their 
view of it. But that there is a material disparity is 
observable on the face of things, and also that it breaks 
in upon the ratio established by the railroad, which was 
accepted and lived up to all these years—a somewhat 
significant circumstance. More than that, however, in 
making the rates on fifth and sixth class goods 35 cents 
each to Montgomery and 15 cents each to Mobile, while 
they are 20 and 15 cents, respectively, to Pensacola, the 
classification is inconsistent, to say nothing of the testi- 
~mony of some of the witnesses, who assert without con- 
tradiction that if 15 cents is correct for the sixth it is 
too low for the fifth class; while in fixing the rate to 
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Montgomery at 77 cents on second class and 55 on 
third class—based on a 37 and 25’ cent rate to Mobile, 
respectively—there is a drop of 22 cents, which, accord. 
ing to the undisputed evidence, creates a disproportion 
between these two classes that is unprecedented in al 
that territory. And the same is true as to the 12-cent 
drop between these classes in the rate to Mobile, which 
is a reduction of 33 per cent on the face of one and 50 
per cent on the face of the other, according to the one 
that is taken for comparison. It is no answer as to 
any of these Mobile rates that there were the same in- 
consistencies in the formerly prevailing rates of the 
railroad; These were competitive rates with respect to 
which nothing reliable can be predicated without know- 
ing just what produced them. The resort to them for 
justification in this way merely serves to demonstrate 
the intimate relation which they bear to the order of 
the Commission. 


It is said, however, in the report of the Commis- 
sion, that the Mobile and Pensacola rates had remained 
substantially unchanged for over twenty years, and that 
there was no evidence that they had not been com- 
pensatory. At the time this statement was made the 
increased rates were in force which were established 
in 1907, and not the old ones in existence before that. 
And it was the unreasonableness of these new rates 
which the complainants in the proceeding had the bur- 
den of showing. There was no adverse presumption to 
be indulged, as we have seen, because of the increase. 
(Interstate Commerce Commission vs. Chicago Great 
Western Railroad, 209 U. S., 109.) Nor is a voluntary 
rate, established to meet competition, to be taken as 
the measure of what is reasonable. (Lake Shore R. R. 
vs. Smith, 173 U. S., 684; Frederick vs. N. Y., N. H. & 
H. R. R., 18 I. C. C. Rep., 481, 484; Breese vs. Trenton 
Mining Co., 19 I. C. C. Rep., 598, 600.) And yet that 
in effect is just what the Commission did in suggesting, 
in defense of the reduction and restoration which it 
undertook to, make, that the previous rates were not 
shown negatively not to have been compensatory. It 
was not incumbent on the railroad at that stage to make 
this out, but on the complainant to show that the rates 
as they stood were unjust and unreasonable. The posi- 
tion taken here on behalf of the Commission is that a 
rate, however low, cannot be condemned as unjust if it 
yield any, the most insignificant, return above the cost 
of service, a proposition we are not prepared to accede to. 

As further justifying the reduction made, it is de- 
clared by the Commission that the rates to Mobile and 
Pensacola exceeded the rates from New Orleans to other 
water-transportation points, such as Natchez, Vicksburg, 
Greenville and Memphis, where the distances are greater. 
This clearly is not true as to Mobile, whatever may be 
the case as to Pensacola. The rates from New Orleans 
to the Mississippi River points mentioned, as contrasted 
with those to Mobile, according to the schedule at the 


time on file with the Commission, will appear by the 
following table: 


Classes— 
4 5 E. 
Rates to Natchez, Vicksburg, Greenville, 
I a ona 6 kid a! eid © 6:4 edie will all 40 32 25 20 17 15 
Rates to Mobile as reduced by the com- 
mission 


ret Terrie TERT eee ee 87 25 18 15 15 15 


It may be that the Commission in the statement 
which it made had the rates in mind as raised by the 
railroad, as to which, however, it would be true only 
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with respect to the third, fourth and fifth classes. But 
that is not the way it is put, nor is it the use made of 
it in argument, which is that the rates to Mobile as they 
previously stood and as they were reduced and restored 
still exceeded those to the other water-transportation 
points which are mentioned, which is a clear misappre- 
hension. : 


It is also said by the Commission in the same con- 
nection that these rates exceed those from Nashville, 
Memphis, Cincinnati and Louisville to points approximat- 
ing the same distance. There is no way of knowing 
on what this is predicated, there being no reference to 
any schedules or tables of comparison by which to 
verify it. Neither is there anything in the evidence 
before the Commission which apparently warrants it. 
And by contrast, in the evidence taken under the bill 
which is now before us, it is proved without contra- 
diction that in a large number of instances the fact with 
regard to the rates from the places named is just the 
opposite. 


Another ground taken by the Commission to justify 
its action is that the rates between New Orleans, Mo- 
bile and Pensacola, until the advance made by the 
railroad, were identical in both directions, westward as 
well as eastward, a condition which prevailed, as it is 
said, between other cities, such as New Orleans, Mem- 
phis, Greenville, Vicksburg and Natchez, and that the 
raising of rates in the one direction resulted in a dis- 
turbance of relations between points where geographic 
and commercial conditions called for equality. But it 
has often been recognized by the Commission that the 
mere fact that a rate is higher one way between the 
same points than it is the other does not prove that 
the higher rate is unreasonable. (Duncan vs. Atchison, 
Topeka & Santa Fe, 6 I. C. C. Rep., 85, 103; McLoon vs. 
Boston & Maine R. R., 9 I. C. C. Rep., 642; Weil vs. 
Pennsylvania R. R., 11 I. C. C. Rep., 627.) And this is 
particularly true where there is a preponderance of 
empty cars moving in the one direction, of which there 
is here some suggestion. There is also some evidence 
that the rates westward from Mobile to New Orleans 
are lower than they should be, all of which goes to 
show that there is practically nothing to be made out of 
this contention. 


It is further said by the Commission that the ad- 
vances made from New Orleans to Mobile in the enu- 
merated classes were severely felt by certain shippers 
in the former city, especially those engaged in jobbing 
canned goods, lard, flour, coffee, oil, crackers, pickles, 
vinegar, beans, etc.; that New Orleans is an important 
distributing market for canned beans, some four hun- 
dred to five hundred carloads being handled there; and 
that the increase on this commodity was particularly 
burdensome, if not practically prohibitory of shipping 
into New Orleans and out to Mobile. That the advances 
made in the rates on these classes of goods would be 
severely felt by certain shippers is not a sufficient rea- 
son for holding that they were not what they ought 
to be. Such an advance would, of course, be felt, and so 
would any other change in market conditions which 
affected the cost of handling. With regard to the other 
statements made by the Commission in this connection, 
it is undoubtedly true that New Orleans and Mobile are 
both jobbing points; but, so far as concerns beans, they 
get their supply from practically the same markets and 
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at the same freight rates. In this respect they are 
rivals, and it is altogether out of line to expect that 
the rates on beans from New Orleans to Mobile should 
be so reduced that the jobbers in New Orleans can com- 
pete with those in Mobile, and thus invade the latter’s 
own home market. A counter protest from the jobbers 
in Mobile, if this were done, would be in order as a 
matter of self-protection, and would have to be listened 
to. The same is true with respect to the other com- 
modities named, as it is also with regard to paper, 
stovepipe, tinware, tubs and galvanized iron tubs, as 
to which, according to the Commission, the advance in 
rates made by the railroads would have to be absorbed 
by the manufacturers. 


The evidence with regard to all this is not in 
conflict. Take, for example, the testimony of George 
P. Thompson, president of the New Orleans Grocers’ 
Association, which has already been referred to in 
connection with the rate to Montgomery. He has been 
selling canned goods, crackers and baking powder at 
Mobile for a number of years, as he says, and the 
advance in rates, according to his statement, has affected 
him materially. There has also been a serious falling 
off in peas and beans, particularly the black-eyed beans, 
which are dried in bags, the best coming from Cali- 
fornia. Mobile, as he says, is a large consumer of 
these for export and otherwise, and if New Orleans 
is shut out from there, it means a control of the bean 
business by the railroad. But he admits that Mobile 
can buy beans from California as cheaply as he can, 
and that the rate from there to each of these two 
cities is the same. And he, therefore, when you come to 
analyze it, simply wants the local rate from New Orleans 
to Mobile kept down to a point where he can have a 
chance to compete at Mobile or places basing on there 
with the Mobile jobber on the same product. So also 
with regard to canned goods, baking powder, candles, 
etc., the rates on which from Memphis to Mobile are 
shown to be less than from New Orleans; the com- 
parison so made is of no particular significance without 
a consideration of how the rates from Memphis happen 
to be what they are (whether these rates are class or 
commodity), and why that city enjoys this apparent 
advantage. Mr. Thompson also speaks of New Orleans 
as a great distributing port for olive oil and coffee, and 
thinks that recognition should be given it on outbound 
rates accordingly; but except that Mobile buys oil from 
New Orleans, he makes no application of his statement. 


W. O. Hudson, manager of the Marine Oil Co., 
says he is forced into competition at Mobile with oil 
from the Ohio oil field, from whence also he gets his 
supply from the National Refining Co., which has 
refineries at Cleveland, Marietta and Findlay. He stocks 
up for Mobile from there, but it would suit him better 
to do so from New Orleans, which would relieve him 
from the necessity of carrying so many men, and where 
his facilities are greater. These purely personal con- 
siderations have no bearing, of course, on the reason- 
ableness of these rates, which are not to be fixed to 
accommodate any particular person’s business. 


There is but one witness, Mr. E. C. Palmer, who 
has anything to say about the paper industry. Testify- 
ing eight months after the advance in rates had gone 
into effect, while he feels that it may be injurious 
when his customers get onto the idea, he admits that 
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so far it has not been so. His concern also is only. 
as to goods going through Mobile to points beyond 
and not as to Mobile proper, although he does business 
there. New Orleans, as he says, is the principal dis- 
tributing point in the South for newspaper material, 
competing with St. Louis, Cincinnati and Nashville, but 
having an advantage in rates, as a rule, from western 
points of manufacture, the rates to New Orleans and to 
Mobile being equal. There would seem to be nothing 
calling for relief in this situation. 

So, also, with reference to stovepipe, tinware, tubs 
and galvanized tubs; Mr. McBride of the National Enam- 
eling Co. says that the manufacturers have not been 
compelled to absorb the advance, as stated by the Com- 
mission, although he thinks it probable in the end that 
they may have to do so. Prices have been increased 
to the extent of the advance, but no one in Mobile 
has declined to buy on account of it. It simply has 
increased the cost to the jobber, and he, in turn, sells 
higher to the retailer. He admits that the New Orleans 
manufacturers still have a lower rate to Mobile than 
any other point with which they come in contact; but 
the difference is slight, and it would take but a small 
advance to equalize it. The trade at Mobile has been 
accustomed to buy goods delivered, and it is going to 
be difficult, as he says, to get the increase from them 
in the future, although the New Orleans manufacturer 
is now doing so. Under normal conditions the manu- 
facturers would have to absorb the advance and keep 
the Mobile jobber on a par with others, but now it 
is done by the jobber. 

There is nothing in any of this to sustain the find- 
ings of the Commission which have been referred to, or 
to justify the reduction which it has ordered. The 
rates to Mobile were so low before that the manu- 
facturers in New Orleans could afford to absorb them 
and did so. They cannot perhaps afford to do so now. 
And because the Mobile jobber has become accustomed 
to get his goods free, the manufacturers in New Orleans 
anticipate trouble. But this is a possibiilty which the 
railroad cannot be required to prevent; and the situa- 
tion as disclosed by this witness indicates that the 
lurmer rate was certainly low. 

Again, the Commission makes the statement that 
the advance in rates on furniture, iron beds, etc., had 
practically closed out the business with Mobile in these 
articles, better rates being made on them from other 
manufacturing points, such as Atlanta, Ga, and High 
Point and Winston-Salem, N. C. This is a clear mis- 
take of fact, due, no doubt, to inadvertence, but none 
the less serious, it being the uncontradicted evidence 
that, with one single exception, where the rate from 
Atlanta to Mobile is a cent lower than from New 
Orleans, all the rates on all the articles named from 
the three places mentioned are not only higher, but 
very materially higher, than from New Orleans. It is 
true that, according to Mr. Wright, there is a restrictive 
loading rule with regard to furniture from New Orleans 
to Mobile which is not imposed as to Nashville and 
Memphis. But this does not apply to any other points, 
and, while it apparently gives some advantage to Mem- 
phis over New Orleans, Nashville is simply put on an 
equality with it. It is to this rule, also, and to the 
changed classification of mixed furniture in carloads, 
that he ascribes his loss of trade, rather than to the 
present rate advances. 
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The testimony of P. Jung, another iron-bed manu- 
facturer, is even less to the purpose. He says he 
never sought the Mobile field nor made any effort to 
get into Pensacola, and has not been affected by the 
advance in rates to these places. Before the advance 
he solicited business throughout Alabama and Georgia, 
but found that) he would have to guarantee rates as 
against Atlanta, High Point and Winston-Salem, and 
that the trade did not warrant it. Evidently the in- 
crease did not harm nor would the reduction help him. 

This is all the evidence there is as to furniture and 
iron beds, and it is clear that ‘it does not in any par- 
ticular support the statement of the Commission. 

It is further said, however, by the Commission that 
the advance in rates on bags, burlap, gunny and jute 
was vigorously opposed and a strong protest also made 
on account of the alleged discrimination against New 
Orleans in cotton goods, it being asserted that other 
manufacturing points were given more favorable rates. 
This is sought to be sustained as to cotton goods by 
a comparison of rates from Virginia and North and 
South Carolina points, as well as from Augusta, Ga., 
and even from New York and Boston. The suggestion 
that the advance was vigorously opposed or that a 
strong protest was made affords neither evidence nor 
argument. This is always to be looked for where there 
is an increase in prices, whether warranted or unwar- 
ranted. Nor is anything more to be made out of the 
rate comparison. The Commission does not say that 
the rates to Mobile on cotton goods are less from other 
manufacturing points than from New Orleans, which is 
not the fact, as is demonstrated by the evidence, but 
only that the rates are more favorable. But this is 
based on the mere matter of distance, which is no 
criterion, as already stated, without the consideration 
of other attending conditions. As pointed out also in 
connection with the Montgomery rates—according to the 
testimony of Mr. Odenheimer, on which this part of 
the case is evidently based—there are cotton mills both 
at Mobile and Montgomery, as well as at the other 
competing points named, and it is not to be expected 
that rates on cotton goods should be put so low that 
New Orleans manufacturers would have an advantage 
over all others in that territory beyond what they al- 
ready have, which would be the rankest discrimination. 
And the matter of burlap and gunny bags is not much 
different. The testimony of Mr. R. J. Wood is directed 
to this and has already been considered in another 
connection. So far as Montgomery and Pensacola are 
concerned, he frankly says that the advances have not 
injured his business. His complaint is as to points 
beyond, with regard to which he has not a little to 
say; but it has been discussed above and there is no 
occasion to again go over it. 

This completes the case as to Mobile; and that with 
regard to Pensacola, except that it is still weaker, is 
no different. It is said by the Commission that the 
advance in rates “was not so heavy or so injurious to 
the merchants in New Orleans in their trade with 
Pensacola as the advance to Mobile, but they strongly 
protested against it, and it was shown that, propor- 
tionately, like conditions resulted from the advance as 
were produced by the increase in rates to Mobile.’ 
But there is nothing to sustain this statement. One 
witness, Mr. Palmer, a paper dealer, says that he would 
be affected in Pensacola the same as Mobile; but he 
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js not affected at all at Mobile and cannot, therefore, 
be at Pensacola. Another, Mr. Steinhart, who deals 
in soap, says that they get no orders from Pensacola 
pecause the rate is said to be so high; and what he 
wants and thinks the company should come down to, 
as he is not slow in saying, is a 10 or 12 cent rate, 
the same as on rice and sugar, which is hardly to be 
expected. The other witnesses called, to a man, declare 
either that they g@have no complaint to make or that 
their business at Pensacola is slight or that they have 
not been affected; and yet the Commission finds with 
regard to the trade with Pensacola what has just been 
stated. 

Opposed to the evidence which has ‘been thus re- 
ferred to—if there can be said to be any.opposition to 
what is so irrelevant and wanting in persuasiveness on 
the question as to what is reasonable—there are several 
produced by the railroad company of large 
experience, who testify that the rates prescribed by 
the Commission, both as to Mobile and Pensacola, as 
well as to Montgomery, are unjust and unfair, under 
all the circumstances, and among others, because they 
are less than those usually and ordinarily charged by 
as well as by other railroads for the 
transportation of like classes of property between other 
points in the South separated distances; 
because the rates which were cut down permitted a 
free movement of traffic and there were no competitive 
or commercial conditions calling for a reduction; and 
because the rates as reduced would give to New Orleans 
an undue and unreasonable advantage and preference 
over Vicksburg, Memphis and other Mississippi and 
Ohio crossings, and would disrupt and destroy the 


witnesses 


the company, 


by similar 


relative adjustment and the general system of rates 
which have prevailed in the southeastern’ territory 
ever since the Cooley arbitration. It is also indis- 


putably shown that the New Orleans-Mobile line along 
the Gulf coast is exceptionally difficult and costly to 
operate; that a considerable portion of it consists of 
long trestles and bridges which are subject to extraor- 
dinary damage and sometimes to a complete destruction 
by floods and freshets in the streams which they span; 
that its proximity to the Gulf lays it open to the full 
force of the Gulf storms and hurricanes, by which it 
was entirely put out of business for nearly a month 
in the early fall of 1909, and for considerable periods 
at different times previously; that the intermediate ter- 
ritory traversed is so sparsely settled and its freight 
traffic so small that the successful and profitable opera- 
tion of the line is necessarily dependent on the through 
traffic between New Orleans and Mobile and points be- 
yond, in consequence of which the company has never 
received even a fair return from its operations and 
finally, that the cost of operation by reason of the 
increase in wages, in maintenance, and in the price 
of locomotives, cars and other matters of equipment, 
has grown so enormously in the last few years that 
to go back to rates established under earlier conditions, 
when there was active water competition, instead of 
being fair and reasonable, is to work great and mani- 
. fest injustice in disregard and in the face of this un- 
, P disputed showing. 

There was no attempt to meet the case as so made 
out for the company either by 
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otherwise. Counsel for the Commission and for the 
government simply rely on the authority of the Com- 
mission to determine what is a reasonable rate and 
the conclusiveness of its judgment where it has done 
so, against which, it was argued, the courts can afford 
no relief unless the rate which has been fixed is shown 
to be confiscatory. But this contention, as presented and 
sought to be applied in the case at bar, must be 
rejected. In our judgment, it was never intended to 
confer on the Commission any such unrestrained and 
undirected power. As already pointed out, the law 
provides for a hearing and it must be more than a 
shadow. Both parties are entitled to be confronted 
with the evidence on which the case is to be deter- 
mined, and the conclusion reached must be a reasonable 
inference from the facts disclosed by the investigation. 
This construction of the Commission’s authority and 
the conditions which limit its exercise appear to us 
clearly and definitely settled by the recent decision in 
Interstate Com. Com. vs. Union Pacific R. R., supra, 
which is the latest and fullest utterance of the Supreme 
Court in a case of the same general class as the one 
now under consideration. Tested by the principles laid 
down in that decision, we are of opinion that the order 
here drawn in question must be held invalid as exceed- 
ing the delegated powers of the Commission, because 
there was no substantial evidence to sustain it. It is 
not merely that the evidence preponderates in favor 
of the reasonableness of the rates which have been 
cut down. Concededly, that would not be enough to 
challenge the action of the Commission. Not only is 
the Commission vested with a discretion which cannot 
be disturbed, and which we intend unqualifedly to 
respect, but it is entitled to select the testimony which 
it will believe and rely upon, according as it addresses 
itself to the discriminating judgment of the Commission. 
But it is not within the authority of the Commission 
to reduce the rates in this or any other case not merely 
against the weight of the evidence produced to sustain 
them, but without anything substantial to warrant the 
conclusion reached or the reasons assigned therefor. 
And this we are convinced is a case of that character. 
The only discoverable basis for condemning the rates 
to Mobile and Pensacola is the fact that they had been 
advanced in 1907, and this of itself was clearly not 
sufficient. Interstate Com. Co. vs. Chicago Great West- 
ern, 209 U. S., 108. If the long continuance of lower 
rates to these points or the circumstances connected 
with their increase called for explanation, as suggested 
in the case cited, the explanation made by the carrier, 
in the absence of anything to discredit it, must be 
held to sustain the advance as against any presumption 


that it was unreasonable, and therefore there was 
nothing substantial to support its condemnation. Nor 


is there anything of substance to sustain the reduction 
of the Montgomery rates except the fact that they ex- 
ceeded the former combination on Mobile and Pensacola. 
Outside of these facts, having regard to the undisputed 
evidence adduced at the hearing, the existing rates 
were not shown to be unjust or unreasonable and there 
was therefore no valid basis for the Commission’s 
conclusion. 

And the petitioner 
annulling the order. 


Mack, J., dissents. 


is therefore entitled to a decree 
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DISSENTING OPINION BY JUDGE MACK. 
March 12, 1912. 
MACK, Judge, dissenting: 


The salient facts, briefly stated, are that prior to 
August, 1907, the through rates on certain classes from 
New Orleans to Montgomery exceeded the combination 
of rates in force from New Orleans to Mobile and 
Pensacola, respectively, and from these places to Mont- 
gomery. All of the rates had been in force for many 
years. No change has been made in the rates on 
that part of the road between Mobile and Pensacola, 
respectively, and Montgomery, but in August, 1907, the 
rates from New Orleans to Mobile and to Pensacola 
were advanced exactly enough to make the combina- 
tion on these points equal to the through rate from 
New Orleans to Montgomery. While the railroad at- 
tempts to justify this advance by the assertion that the 
former rate was unreasonably low, having been put 
into effect many years before in order to cut out water 
competition, nevertheless it is admitted that the imme- 
diae cause of the advance was the announcement by 
the Commission of the rule that a through rate must 
not exceed the combination of the locals. To comply 
with the rule, it was necessary either to reduce the 
through rate from New Orleans to Montgomery to the 
sum of the locals or to raise one or both of the latter. 
The railroad chose the latter alternative; the Commis- 


sion, by its order, endeavored to compel it to adopt the 
former. 


The Commission could do this only if it found that 
the new rates from New Orleans to Mobile and Pen- 
sacola, respectively, and the unchanged rate from New 
Orleans to Montgomery were unreasonably high. If, 
on a review of the record before the Commission, this 
court finds that there was no substantial evidence on 
which to base such a conclusion, it would be our duty 
to annul the order, inasmuch as the power of the 
Commission to reduce rates to a reasonable figure is 
conditioned on the opinion of the Commission, formed 
after a full hearing, that the tariff rate is unreasonably 
high; not its arbitrary and uncontrolled opinion, but 
its deliberate judgment, based on substantial evidence 
produced at the hearing prescribed by the act. 


While this principle is that adopted in the opinion 
of the court, I differ with my brethren in the applica- 
tion of it to the facts in this case. Whatever view 
I might have taken as to the reasonableness of the 
tariff rates had I been a member of the Commission, 
I cannot find that there is no substantial evidence to 
support the conclusions reached by it that they are 
unreasonably high. 


Let us first consider the raised rates from New 
Orleans to Mobile and to Pensacola. While, as the 
majority of the court state, there is no presumption 
that they are unreasonable merely because the old 
rates have been raised, yet there is likewise no pre- 
sumption that they are reasonable merely because the 
carriers have put them into effect. When a rate is 
attacked immediately after it is made, there is no pre- 
sumption either for or against its reasonableness. If 
it has been in force for some time and traffic has moved 
freely under it, a presumption does arise that it is 
reasonable. That presumption would be sufficient to 
make out a prima facie case in favor of the unreason- 
ableness of the rate to which it applied and therefore to 
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shift the burden of going forward with some evidence 
that it is unreasonable. 

Apply these fundamental principles to this cage, 
There is no presumption one way or the other as to 
the new rates. The ultimate burden of proof, at the 
time of this hearing and until the amendment of 1910, 
was on the shippers to show their umnreasonablenegs. 
The absence of any presumption that they are reg. 
sonable was demonstrated when it@ was shown that 
they were put into effect just prior to this complaint: 
and a prima facie case that the old rates are reasop. 
able and the raised rates therefore unreasonable was 
made out when it was proved that the former had been 
in force for many years. 

The burden of going forward with evidence that 
will meet this prima facie case, or, in other words, the 
obligation to give some valid explanation of the in. 
crease, now devolves on the carrier. This may be 
satisfied by showing that the old rates were compelled 
by water competition and that they are unreasonably 
low by at least the amount of the increase. But if the 
shippers prove that these water competitive rates had 
continued for many years after actual water competition 
in any real sense had ceased, and under conditions 
clearly negativing any danger of a recurrence thereof, 
the presumption of their inherent reasonableness again 
arises, and may, in the discretion of the Commission, 
be deemed sufficient proof thereof. 

The testimony before the Commission tended strongly 
to show that no renewal of water competition was 
feasible after it had once ceased to be a factor in the 
transportation situation, because of labor conditions, 
wharf control by the railroads, and the justifiable fear 
that an investment in steamers by the shippers or 
others would be rendered worthless, inasmuch as the 
railroads would cut their rates to any extent necessary 
to secure the business. It must be remembered in this 
connection that at that time and until the amendment 
of 1910 railroads could cut their rates without restraint 
in order to destroy competition, and after accomplishing 
that purpose raise them again without the consent of 
the Commission. 


On these considerations alone and disregarding any 
other evidence, the action of the Commission in finding 
the new rate unreasonably high to the extent of the 
increase over the old rate from New Orleans to Mobile 
and Pensacola, respectively, ought, in my judgment, to 
be sustained as against the charge of arbitrary or unD- 
justified action. 


We come next to the consideration of the New 
Orleans-Montgomery rate. A presumption of its rea- 
sonableness arises from the fact that it had been long 
in force. To overcome this presumption, the shippers 
showed, first, that it was customary both on this and 
other roads not to charge more for the through rate 
than the combination of locals, although admittedly this 
custom had not been enforced for this particular through 
traffic; secondly, that the Commission had now adopted 
a rule in accordance with the custom. 

Whatever the concession of the counsel for the 
government may mean—and in my opinion it does not 
go so far as the majority of the court believe—the fact 
alone that the through rate exceeds the combination 
of locals is, in my judgment, an all-sufficient reason for 
a reduction to the extent of the excess. There may 
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be peculiar and extraordinary circumstances which will 
cause the Commission to refrain from compelling such 
a reduction, but ordinarily, and in the present case, 
the increased cost to the carrier of handling two local 
shipments and the economic waste involved therein as 
against a single through shipment, if the shipper should 
exercise his legal right of shipping from New Orleans 
to Mobile and then from Mobile to Montgomery on the 
jocal rates, amply justified the Commission in promul- 
gating its rule and in enforcing it by the reduction of 
the New Orlean-Montgomery through rate. Congress, 
moreover, has now, by the amendment of 1910 to sec- 
tion 4 of the Act to regulate commerce, given this rule 
the force of law. 

That the reduction ordered by the Commission in 
the New Orleans-Montgomery rate was exactly enough 
to make the through rate equal the combination of locals 
as reduced is no more peculiar than that the increase 
by the carrier in the local New Orleans-Mobile and 
New Orleans-Pensacola rates was exactly enough to 
make the combination of locals as increased equal the 
former through rate. And when the principal witness 
of the carrier testifies (p. 323 of the testimony before 
the Commission) that in his judgment the raised rates 
“from New Orleans to Mobile are not too low, and I 
do not think they are too high,” in other words, that 
they are exactly right, and he so testifies notwithstand- 
ing his frank admission (p. 272) that the cause of the 
raise was to check the application of the new rule to 
the old rates, the Commission cannot, in my judgment, 
be said to have acted arbitrarily in not accepting this 
view of the result effectuated by the raise. 

While I- differ with my brethren in their criticism 
of a number of statements made in the report of the 
Commission, it is unnecessary to discuss them here. 
For example, the view taken by the Commission of the 
Cooley adjustment is fully justified, in my judgment, 
by the fact that the relation of rates thereby estab- 
lished in 1886, was departed from, not as to some, but 
as to a great many commodity rates and that, too, at 
many times; even as to class rates, there were depart- 
ures not only in 1896, but also in 1905. 

Even though some errors of fact may be found in 
the report, these are clearly not the real basis of the 
order. Moreover, if any inequalities or undue pref- 
erences as against other localities result from the order 
of the Commission, they may be remedied on proper 
complaint, by the proper parties, to the. Commission. 

The majority opinion is confined to a single ques- 
tion, and I have for that reason limited this dissent to 
a consideration of it. Without, therefore, discussing the 
many interesting questions of confiscation and jurisdic- 
tion presented in the briefs and oral arguments, it 
suffices at this time to state that, in my opinion, the 
other grounds urged against the order of the Commis- 
Sion are equally unavailing and that the petition should 
be dismissed. 


KANSAS CEMENT MEN COMPLAIN. 
Cement manufacturers of Chanute, Kan., were given 
an opportunity to present their evidence against an 
increase in rates at a hearing before Examiner A. R. 
Mackley, in Kansas City. They pointed out that corre- 
sponding raises had not been made from St. Louis, Han- 
nibal and other cement-producing centers. 
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WHITE PASS & YUKON CASE 
Canadian Board Makes Fi inal Determination of 


Rates After Valuation by Its Own 
Engineer 





The board of railway commissioners for the Do- 
minion of Canada has handed down a decision rescind- 
ing a previous order for a 33 1-3 per cent reduction in 
the rates of the White Pass & Yukon Railway Co., after 
having its engineer make a complete and élaborate 
valuation of the property. 

The case has attracted much attention among rail- 
way men not only because of the fact that it has been 
contested for five years in Canada, and the rates of 
this system have also been contested before the Inter- 
state Commerce Commission and appealed from its juris- 
diction on the unique plea-that Alaska was neither state 
nor territory but a “District,” but also because of the 
peculiar factors in the situation of the railroad. 

The White Pass & Yukon Route owns not only a 
railway 125 miles long in the Alaska mountains, but a 
line of steamers, and also a stage line, all interconnect- 
ing and forming a through route. Traffic comes inbound 
to Skaguay from ocean carriers which are not subject 
to any regulation. 

The railway itself comes under the jurisdiction of 
four governments, namely, as shown by the map, the 
District of Alaska, British Columbia, Yukon Territory 
and the Dominion of Canada. 

In the decision of the Dominion Railway Board ref- 
erence is made to the first order relating to the traffic 
on this railway, calling for reductions in freight and 
passenger rates of 33 1-3 per cent. 

The respondent appealed to the governor-general 
of Canada in council, and, after argument, obtained an 
extension of time and, in due course, a, rehearing. 

Commissioners Mabee and McLean themselves in- 
spected the rail division from Skaguay to White Horse. 
The commission’s chief engineer has furnished “a care- 
ful and elaborate physical valuation of the road,” and 
as a result much useful material and information is 
afforded that they had not the advantage of when the 
former petition was made. 

The decision refers to the opposition encountered by 
the board in its previous efforts to take jurisdiction in 
the case, and says: 


“Reference to there matters does not materially assist 
in determining what is proper now to be done, but these 
developments show reasons why the then management 
of these companies regarded an investigation into their 
finances with a jealous eye; and little wonder that, 
while the management had secret accounts in the books 
showing the payment of hundreds of thousands of dol- 
lars by way of “refunds,” as they were called, although 
in truth they were “rebates” in most part, no more as- 
sistance would be given to the Board in its inquiry than 
was absolutely necessary. However, the management is 
changed, and since the spring of 1911, when Mr. Dick- 
eson became the general manager of these companies, 
the Board has no reason to suppose that the law has 
been violated, but, on the contrary, has every reason 
to suppose that he has endeavored to operate the rail 
division in accordance with the requirements of the law. 
“In the respondents’ petition by way of appeal, the 
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following figures for the year 1910 were for the first 
time introduced into the case: 
Total freight and passenger earningS..............+.. $738,457.77 
Mail, express, telegraph, etc.............-..500. 14,422.0 
Total CARRS OSee See: eee 7 879.84 
Deduct one-third, provided by the order. ; 24 92.59 
Total railwa ear gs 727.265 
Less working expense r 
Surp!l : . o% , eee aie, Ce $ 68,350.1 
Inte on bor ‘ $1 
Surplus for yment... ; ; ‘ P .. 68 2 
Deficit $127,560.90 
“In the result these figures show that the rates 
fixed by the order of the Board had been in effect during 
the year 1910, the companies would have defaulted to 
Ta a 


White Pass & Yukon—Shaguay, Alaska, Gateway to Alaska and 


White Line Indicates Roadbed, and the General View Shows 


the extent of $127,560.90 in the payment of the interest 
upon their bonds, to say nothing of the stockholders 


obtaining no dividend whatever. 
“In dealing with made to 


it was stated 


the application that 
the Board when the case was reopened, 
that— 


the Board never intended to deprive these carriers of the oppor- 
tunity of earning, first, not only enough to pay the interest 
upon their bonds, but, secondly, to pay a fair return upon the 
actual capital that went into the road, and that is now out- 
standing in the form of stock. No controlling commission has 
got, it seems to us, the right or the jurisdiction to make an 
order that would have the effect of destroying the earning power 
of the capital that honestly went into the facility, and it is 
hardly necessary for me to reiterate that this Board never 
intended to make such an order; and if it is ultimately shown 
that the order we made has that effect, I take the responsibility 
of saying that it will be very promptly rescinded. 


was 


“At one of the subsequent hearings it was discovered 
that some error had been made in compiling the above 
figures, but it was apparent that the reduction required 
would have left a large deficit. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 








Vol. IX, No. 13 





“At the hearing on December 6 Mr. Dickeson 
us the figures, so far as possible, for the year 
The companies had earned $149,700.90 less than during 
1910, although the rates were the same, the deficiency 
being caused by a general dropping off in business, up. 
ward of 7,000 tons less freight having moved. A large 
reduction has been made by him in operating expenses 
He stated that he had been compelled to go— 


Save 


1Q1 
191] 


away beyond what is ordinarily called good judgment, 

pel on of railroads, in reducing our forces, and cutting 

expenses beyond what we can reasonabiy expect to co 
“Since the hearing on December 6, the adjourned 

annual meeting of the companies has been held, and al] 


the season’s 


When giving his evidence 


that the shareholders got after 


was a dividend of 1 per cent. 


operations 


Yukon Territory and Terminus of White Pass & Yukon Route 
Topographical Character of Country Traversed by the Line. 


on December 6 Mr. 
to be able to pay 
answered: 


Dickeson was asked if he expected 
a dividend of 2 per cent, and he 


I do not. We have provided for our operating expenses 
and bond interest, and we are in very grave doubts 
whether or not we can declare a dividend of 1 per cent. 
is entirely uncertain—something to be decided between 
and the end of the year. 


“Many more matters could be recited that have been 
placed before the Board upon the rehearing to 
that the order of January 18 could not be put 
effect; but sufficient has been said to make it 
that the reduction in rates then directed would be an 
outrage upon the stockholders in these railways. In the 
earlier years, when the Yukon was not only prosperous 
but booming, these railways were profitable, and then 
was the time for rate reduction. Had the management 
been as economical then as now, with the large earn- 
ings in those days, no doubt substantial reductions could 
have been made without hardship upon the stockholders: 
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put this matter can be dealt with only upon conditions 
as they exist to-day. It was urged that the stockholders, 
in stock and cash dividends, had been repaid all the 
moneys originally invested. There is nothing, however, 
in this argument, even if such were the fact; profitable 
rates in the past are no argument for present-day re- 
duction without regard to all existing conditions, and 
even if stockholders in railways have, during a period 
of years, been repaid in dividends the sum total of the 
original investment, this forms no reason why they 
should not continue to receive a fair return upon the 
capital invested. Another feature, not to be lost sight 
of in this case, is the fact that all the money that ever 


went into this road was private capital; the companies 


White Pass & Yukon—The Railway Follows the Shore Line of 
perienced in Keeping this Piece of Track Opon in the 


this Lake (Lake Bennett) for 35 Miles. 
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reductions, were that course at all reasonable or pos- 
sible. It is clear that these companies are bordering 
upon receivership, and it is not in the interest of either 
the public, or those whose moneys are invested in these 
enterprises, that any action of the Board should force 
them into that position. It is of great importance that 
not only the people of the Yukon, but for that matter 
people everywhere, should be protected from extortionate 
or unreasonable transportation charges; but to my mind 
it is of equal importance that the capital invested in 
transportation companies should be permitted to earn 
fair and reasonable dividends. Railway construction in 
Canada depends entirely upon outside capital; thousands 
of millions must be borrowed within the next generation 





Great Difficulty is Ex- 
Winter on Account of the Mountain Streams Flowing 


Over the Track and Freezing Sufficiently to Derail an Engine. 


never received any government aid, either by land grant 
or subsidy. 

“It will not be thought that this matter is being 
considered solely from the standpoint of the stockholders 
in these railways. It is not. The Board is alive to 
the burdens of the freight rates upon this route upon 
the people of the Yukon, and the record is full of high- 
handed and unreasonable treatment of the public by 
those in charge of the operation of these companies. 
It would gladly interfere, and require very substantial 


or two. We have in Canada less than 30,000 miles of 
railway, as against more than 235,000 miles in the 
United States. Within 50 years Canada will require a 
greater railway mileage than now exists in the United 
States; the money for the construction of this must, for 
many years at least, largely come from abroad; and 
how long would these investments continue if it were 
known that their earning power might at any moment 
be terminated by the intervention of this Board? While 


our duty to interfere and reduce rates in all proper 
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eases is plain, surely it is equally clear that we should 
not require a reduction where the effect would be to 
prevent the investment earning a fair return. 

In dealing with this feature of the case the Board 
will be understood as referring to the actual money 
that was honestly invested. Here, as we understand it, 
the stock is held entirely by the original builders of 
these railways, and has not passed into the hands of 
the general public; so if it were apparent that the stock 
had been improperly inflated, there would be no difficulty 
in protecting the stockholders to the extent of the actual 
investment. It may not be necessary, but it is well to 
deal briefly with the physical valuation that the Board’s 
chief engineer, Mr. Mountain, made of these railways” 
Here the opinion quotes extensively from the result 
of the chief engineer’s investigations. The findings in 
regard to valuation, etc., will appear in the April number 
of Public Service Regulation, published by The Traffic 
Service Bureau, where the decision in full will be pub- 
lished. 

Among the significant points is that Mr. Mountain’s 
figures show a cost of $48,738 per mile, and that the 
road could be duplicated for $50,000 per mile, but he 
“does not desire to go on recard as saying that the 
original construction did not cost $62,000 per mile,’ as 
the company claims. 

The decision then refers extensively to some of the 
burdensome operating conditions under which traffic 
moves, incidentally revealing the difficulties in the 
board’s way in dealing with these complaints. 

The opinion goes on: : 

“From what has been said it is apparent that the 
order of Jan. 18, 1911, cannot stand and must be re 
scinded; but, notwithstanding this, Mr. Dickeson, the 
president and general manager of the companies, has 
undertaken with the Board to voluntarily make some 
substantial reductions in certain rates, both upon the 
rail and river divisions. The following is the under- 
standing arrived at: 


Mining machinery, 10 per cent reduction on both rail and 
river. 

Powder and dynamite, 10 per cent reduction on both rail 
and river. 

from McRae Spur, retail and wholesale, $2 per ton. 

Dunker charges, reduced from 50 cents to 25 cents per ton. 

River berth rates, reduced from $2.50 to $1. 

Rowboats, 35 per cent reduction. 

Coal, Tantalus mines to Dawson, reduced from $6 per ton 
weighted to $4.50 per measured ton. 


“In addition to the foregoing, Mr. Dickeson intends 
making the attempt of shipping coal from Tantalus to 
Skaguay and other rail points, and undertakes that rea- 
sonable rates will be applied. 


“The passenger rates. on the rail division are recog- 
nized as being unreasonably high, even under existing 
conditions, and Mr. Dickeson has undertaken that re- 
ductions will be made either in a regular mileage cut 
or in reduced fares upon certain days; he must have 
a reasonable opportunity to develop this arrangement. 

“It will be seen from the foregoing that reductions 
are made that in no event could the Board order, and 
are directed upon the lines of assisting mining deveolp 
ment.” 

Finally, Chief Commissioner Mabee says: 

“T am of opinion that a great deal of the dissatis- 
faction that has existed in the Yukon over the rates 
and other matters connected with the White Pass Route 
could have been largely eliminated had there been a 
more intelligent and less domineering management. I 





Vol. IX, No. 13 

















































am also of the opinion that these interests, under the 
direction of Mr. Dickeson, will stand in better favor 
among the people there than they have in the past; at 
any rate, the better course is to give him an opportunity 
to develop certain plans he has formed for the improve. 
ment and advancement of the country. 

“The changes in the rates above referred to are not 
to be regarded as finally disposing of the complainants, 
They are to be put into effect with the view of seeing 
what the result may be. The Board will retain the 
matter until the completion of the fiscal year of the 
companies; they will be asked to furnish detailed in. 
formation of the year’s operation, and further interven. 
tion will depend upon the results of such statements, 

“March 2, 1912. 

“I agree, S. J. McL.” 


Defend Kansas Rates 





Railway men were heard by Special Examiner Mack- 
ley of the Interstate Commerce Commission at Topeka 
in the latter part of last week, in the case brought by 
the state of Kansas, the public utilities commission and 
intervening petitioners to secure a reduction in freight 
rates into Kansas. 

J. R. Koontz, general freight agent, Homer R. Lake, 
chief clerk to C. J. Parker, general superintendent, and 
A. L. Conrad, assistant general auditor, all of the Santa 
Fe, were heard. Their testimony was mainly taken up 
by statistical tables tending to show the cost of opera- 
tion and maintenance of the railroads, with a view to 
proving that any reduction in the freight rates would 
work injustice to the roads. 

Mr. Koontz explained the building of railroads into 
Kansas City, following the wagon freighters. Then the 
roads were extended on westward. These facts account 
for the use of Kansas City as a basing line for freight 
rates. He declared that the rates to Topeka, Wichita 
and other interior Kansas points—which rates are formed 
from a combination of local rates from St. Louis to 
Kansas City plus Kansas City to Topeka, etc.—were fair 
and reasonable. He admitted that the rate per ton 
per mile from St. Louis to Kansas points was higher 
than the rate per ton per mile from St. Louis to Kansas 
City, but the same condition exists in comparing rates 
from Buffalo, N. Y., to St. Louis with those from Buf- 
falo, N. Y., to Kansas City. The same rule holds true 
in regard to the rates from other eastern points to 
these two centers, due to the fact that the territory east 
has a greater density of population. 

Exhibits were introduced to show that the average 
rate from St. Louis to Topeka is less than the average 
rate from St. Paul, Minn., to Jamestown, N. D., and 
Memphis, Tenn., to Wilburton, Okla, practically the same 
distance as Topeka is from St. Louis. Other compari- 
sons were made with cities north and south of Kansas 
to show that Wichita and Dodge City also have better 
rates than the cities north and south. 

In his testimony Mr. Koontz showed that the price 
of farm wagons in a number of Kansas towns was $85. 
The freight rate on the wagons in carload lots from 
the Missouri river to Coffeyville is 36 cents per 100 
pounds; Hutchinson, 43% cents (or 8 cents higher than 
Coffeyville); Kingman, 52% cents; Pratt, 551% cents: 
Topeka, 34%6 cents (21 cents lower than Pratt). The 
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rate On Mowers, which cost consumers $50, runs all 
the way from 338 cents at Cherryvale to 65% cents at 
Coldwater and Ashland, a difference of 324% cents, which 
would mean probably $2 or more extra freight on each 
mower, while the price remains the same. Binding 
twine, which sells for 9 cents per pound, has a varying 
freight rate of 30 cents per 100 pounds at Erie to 73% 
cents at Coolidge, with the rate varying for a number of 
other points, including Topeka, 34% cents. 

Mr. Koontz indicated that the same situation pre- 
vailed in regard to canned goods, beans, starch, etc., 
with freight rates varying at all the points mentioned. 
In the case of sugar, with three exceptions among 90 
towns in the state, the prevailing price was 14 pounds 
for a dollar. Two of the exceptions have a price of 13 
pounds for a dollar, and the other 12 pounds. 

Another exhibit showed the population per mile of 
railroad in the different states varied as follows: Arkan- 
sas, with 5,300 miles, has 296 people per mile of rail- 
road; Iowa, 9,700 miles, 228 population; Kansas, 9,000 
miles, 187; Missouri, 8,000, 407 population; Nebraska, 
6,000 miles, 196 population; Oklahoma, 5,900 miles, 277 
population. These figures were used to show that Kan- 
sas, having the lowest number of people per mile, should 
have a higher rate to make up for the low density in 
population. In the case of Missouri, between Mississippi 
River and Missouri River, the revenue tons per mile 
was 870,868 for 1910 fiscal year, as compared to 546,315 
tons in Kansas. Mr. Koontz also testified that in the 
case of live stock and grain Kansas had more favorable 
rates to its market in Kansas City than Iowa and Ne- 
braska points have to their markets in Chicago and 
Omaha, respectively. 

Sidney Johnson of the Rock Island lines testified 
Saturday: 

“If this reduction were put in operation it would 
mean a loss of $1,000,000 a year in revenues to railroads 
operating west of the Mississippi and participating in the 
Kansas business.” 

He admitted that the traffic rates on finished prod- 
ucts exceed those on the raw materials and that the 
present rates are such that the Kansas shipper pays 
more for the shipment of raw materials to Missouri River 
points than from the East to Kansas. Attorneys for 
the utilities commission then contended that the rates 
are now so adjusted that it is impossible for Kansas 
towns to engage in a general manufacturing business. 
This is claimed to be due to the fact that Kansas pro- 
duces the raw materials, which are shipped to the east- 
ern manufacturer, and the Kansas towns pay a heavier 
freight rate on the return of the finished product to 
the borders of the state. Mr. Johnson had a lively time 
in cross-examination. 

Examiner Mackley announced that oral arguments 
and briefs will be presented at a second adjourned ses- 
sion of the case, in Topeka, some time in May. 

It is not believed that a final decision in the case 
will be given until October or November. Attorneys do 
hot believe that a decision will be ready before the 
adjournment July 1 for the summer months. No sSes- 
sions will then be held until October, and a final disposi- 
tion of the rates is not expected before that time. 


RAILWAY WAGES AND RAILWAY EARNINGS. 

There were substantial increases in the wages of 
railway employes during the fiscal year 1911. Reports 
filed with the Interstate Commerce Commission show 
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that the total compensation to the employes of railways 
over 500 miles long was $1,005,277,249. The total wage 
cost to the railways for the year was greater by $41,- 
868,822 than it would have been at the rates of pay 
in effect during 1910, and greater by $69,297,678 than 
it would have been at the rates of pay in effect during 
1909. Notwithstanding an increase of 2,108 in the miles 
of railway operated, there were fewer employes on 
the payrolls June 30, 1911, than on June 30, 1910, by 
31,037, yet the total compensation paid to employes 
during 1911 was greater than that paid during 1910 
by $49,976,216. This is greater than the increase in 
the gross earnings of the railways by $22,595,121. The 
net revenues of the railways, which are what is left 
after paying operating expenses, fell off by $40,988,539 
during this same period in which compensation in- 
creased nearly fifty million dollars. ~ 


These figures are summarized from Bulletin No, 28 
of the Bureau of Railway Economics, which is based on 
official reports made by the railways to the Interstate 
Commerce Commission, and which exhibits in detail a 
comparison of the aggregate compensation to different 
classes of employes, the number of employes of different 
classes, and the relation to railway traffic for the fiscal 
years 1909, 1910 and 1911. 


The summary of revenues and expenses of the 
steam railways over 50 miles in length for the month 
of December, just issued by this bureau, shows that 
for the calendar year 1911 the total operating revenues 
were less than for the calendar year 1910 by $27,698,780, 
and the net revenues less by $22,286,784. 


J. T. MARCHAND, ATTORNEY IN WEIGHING 
INVESTIGATION. 


J. T. Marchand, who is the attorney for the Com- 
mission in the important weighing investigation in 
which hearings were opened in Chicago this week, be- 
gan his work with the Commission in 1890. For many 
years he had charge of the criminal work of the Com- 
mission, assisting in all important cases in the early 
history of the administration of the interstate commerce 
act. One of the last things in which he was engaged 
during his first connection with the Commission was 
the investigation of coal land frauds on the Union Pa- 
cific and Denver & Rio Grande railroads, under the 
Tillman-Gillespie resolution passed by Congress, a case 
which attracted great attention on a national scale. 
He left the Commission to become assistant to President 
B. L. Winchell of the Rock Island Lines. When the 
Frisco and Rock Island systems were separated he 
went with Mr. Winchell on the Frisco for a few months, 
but in October, 1910, again went back with the Inter. 
state Commerce Commission, 


The weighing investigation in which Mr. Marchand 
is now engaged will involve the testimony of a great 
Many witnesses and hearings in several states. 


WESTERN CLASSIFICATION HEARING AT. HELENA. 

A public hearing will take place in the offices of the 
Montana railroad commissioners, April 10, in regard to 
Western Classification No. 51. The board has issued a 
circular letter, accompanied by pertinent data, so that 
shippers, commercial bodies and others may be pre- 
pared to give testimony at that time. 
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INACCURATE TRACK SCALES 


Hearing at Chicago Develops Inaccuracy of 
Stenciled Car Weights and of Weights 
Taken in Motion 





In the matter of investigation of alleged irregulari- 
ties and discrepancies in the weighing of freight, on 
which the hearing was begun at Chicago on Monday 
afternoon, March 25, Chairman Prouty of the Commis- 
sion threw the doors wide open to all who desired to 
be heard or to ask questions, and gave a special invi- 
tation to members of state commissions and representa- 
tives of traffic organizations to act with him .in a con- 
sulting and advisory capacity. The Commission ar- 
ranged to lay a foundation for testimony in regard to 
practices by a thorough discussion of the principles 
entering into the construction and use of scales. This 
will serve as a basis for constructive work, looking 
toward the elimination of errors and abuses. The first 
step under this plan is the introduction of evidence in 
regard to the physical construction, maintenance and 
operation of scales. Then the Commission will hear, 
from witnesses representing both railroads and _ ship- 
pers, the actual results of present methods of scaling, 
conducting the hearing on impersonal lines. Mr. Mar- 
chand, attorney for the Commission, who is conducting 
the presentation of evidence in this case, does not 
believe that many errors in weighing practice’ are the 
result of design, but rather the result of negligence in 
not keeping pace with the efficiency of railway operation 
generally. Although the carriers have inereased the 
weight and size of their equipment and the density of 
traffic, they have not generally brought their weighing 
equipment and methods up to a comparable standard. 


In response to the Commissioner’s call for appear- 
ances the following, among others, responded: 


Oklahoma corporation commission, George A. Hen- 
shaw; North Dakota railroad commission, W. H. Mann; 
South Dakota railroad commission, F. C. Robinson; Min- 
nesota railroad and warehouse commission, Charles F, 
Staples; Ohio railroad commission, O. P. Gothlin; Iowa 
railroad commission, Dwight N. Lewis; National Indus- 
trial Traffic League, J. C. Lincoln ; Grand Rapids Lum- 
bermen’s Association, E. L. Ewing; Chicago Association 
of Commerce, H. C. Barlow; Illinois and Wisconsin 
Lumber Manufacturers’ Association, D. M. Tobin; Na- 
tional Lumber Manufacturers’ Association, R. N. Carrier; 
Illinois Manufacturers’ Association, John M. Glenn. 

The examination was conducted by J. T. Marchand 
for the Commission. 


The first witness called was F. E. Church, manager 
of the scale department of Fairbanks, Morse & Co., 
who stated that he had been connected with the scale 
business for over 20 years and, with the assistance of 
blue-prints, which, in the course of his testimony, 
amounted to 15 exhibits, placed in the hands of the 
Commissioner, described the general principles upon 
which all track scales are built. These consist of sys- 
tems of levers capable of being brought to an equilib- 
rium by means of certain fixed weights which are 
made to balance with the material whose weight is to 
be determined. The scale platform, consisting of two 
long girders, rests upon levers, each of which rests upon 


- 


Vol. IX, No. 13 


































































its own system of levers. He also explained that the 
scales were made in four or more sections or systems 
of levers, according to the required length and capacity 
of the scale. A long or large capacity scale consisting of 
only four sections would require heavy members, and 
this is avoided by adding one or two extra sections. 
The .levers are made of cast iron, and sometimes. 
in scales of larger capacity, of cast steel. In the matter 
of length, it was not considered economical to make 
a four-section scale longer than 54 feet, and sometimes 
scales are made as short as 40 or 42 feet. The platform 
of any railroad scale could be provided with dead rails, 
These are for the purpose of enabling locomotives and 
cars to be run.over substantially the same track witb- 
out actually passing over the rails forming a part of the 
platform of the scale. Dead rails are ordinarily placed 


by extending a part of, the foundation farther towards 





Portion of Railway Scale Pit with Longitudinal Levers in Place 
and Some of the Side Levers Installed. 


the center of the track and resting the inside rails upon 
cast-iron stands, while the outside rail is supported upon 
an extension of the foundation and does not in any way 
interfere with the working of the scale. 


In the matter of foundations, the best practice, he 
considered, was to make the foundation of concrete 
This would depend somewhat upon the condition of the 
location, as in some cases it was necessary to extend 
the foundation to a greater depth by placing the con- 
crete foundation upon piling. 

In answer to a question by Commissioner Prouty. if 
a dead rail might in any way get mixed up with the 
working parts of the scale so as to interfere with its 
accuracy, the witness replied that modern construction 
has reduced this risk to a minimum. It sometimes hap- 
pens that foreign matter gets in between the sides of the 
platform and the retaining walls of the scale pit. He 
would recommend the use of a structure of I-beam 
girders built into the foundation walls for the support 
of the dead rails. This does not entirely obviate the 
difficulty, but does so to a considerable extent. When 
cross girders are used the entire pit is decked over and 
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protected, except at the openings for the rail stands. 
The crack between the platform and the pit walls may 
be protected by a strip of metal, canvas or belting, and 
shields are provided along the working parts of the 
scale on the sides of the scale between these working 
parts and the wall. 

The witness showed and described three different 
types, one of the ordinary design and of small capacity, 
a second of heavier pattern but of the same general 
type, and the third a modern and improved type, which 
differs from the others in suspending the platform di- 
rectly from the levers, and which has a capacity up to 
600,000 pounds. .The witness subsequently stated that 
he knew of but one of this capacity of scale in actual 
use. The smaller capacity scales would weigh 
100 tons. 


up to 
He stated that the quality of the cast iron was 
the same in ail scales, but in the heavier pattern scale 
steel was used for some of the levers. 

He showed also the detail of the primary lever, 
which rests directly on top of the concrete pier or on a 
stee] structure designed to distribute weight over a 





Special Dissected View of Railway Track Scale Installation, 
Showing Arrangement of Sections and Method of Sup- 
porting the Various Parts of Equipment. 


larger surface. In the case of scales built without 
dead rails the entire center of the pit is open from end 
to end between sections and a man can stand upright 
within it and examine every part. 


In answer to questions it was described that the 
weight of an engine would sometimes, on account of 
the shortness of wheel base common to yard engines, 
be brought upon one section of the scale instead of 
being distributed on four or five sections of which it 
consists, and thus cause a straining, or possibly break- 
age, of the levers. It is ordinarily intended that each 
section shall carry its own proportion of the distributed 
load. It was also shown that in case of running an 
engine or car upon a scale and bringing it to a sudden 
Stop by the application of brakes, a considerable shock 
would be given to the scale mechanism, which might 
tend to destroy its accuracy as a weighing machine. 

A blue print, which was subsequently entered as 
exhibit 10, showed the cross section of the modern 
high-capacity scale, in which the levers were+* mounted 
directly on the foundation, without a steel structure 
underneath. In this case the pit is very wide and there 
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is room for a walk upon both sides, inside and outside 
of the platform girders. 

The witness stated that there was no general rule 
as to the thickness of walls and depth of foundation; 
the latter is dependent upon the location, as it must be 
strong enough to furnish the necessary support, while 
the walls are simply retaining walls. The heavier capac- 
ity scale was described as being suitable for points 
where much weighing is to be done. 

In answer to question by Mr.,Marchand, whether it 
was* desirable to have scale beam housed, the witness 
replied in the affirmative, that it was desirable as a 
protection against the weather, against interference by 
unauthorized persons and as affording a convenient place 
for a scale man to keep records. He stated that the 
matter of temperature was to some extent a factor in 
accurate weighing, but in commercial weighing the dif- 
ference was so small as to make it of little importance. 
The witness described the scale beam as a fimal lever 
upon which weights are secured, and from which the 
reading is taken. This usually gives a subdivision to 
1,000 pounds. It is provided with a secondary beam, 
which gives weights down to 20 pounds. The beam may 
be provided with a registering attachment, which prints 
a ticket. This may be either automatic, or the printing 
may be done by pressing a lever. The witness had no 
experience which would warrant him to testify as to the 
action of the automatic recording device. 


In regard to wear upon the operative parts of the 
scale, the witness explained that the ideal condition of 
the scale was when the parts responded as closely as 
possible to the action of gravity; that any wear or rust 
upon the knife edge of the scale would cause friction, 
interfering with the free operation of the levers. This 
condition would operate to the disadvantage of the rail- 
roads in favor of the shipper. In answer to a question 
as to the accuracy of weighing a load in motion, the 
witness said that this was a matter of speculation—if 
everything pertaining to the scale, wheels, etc., was in 
perfect condition weighing in motion might approach 
accuracy, but the only accurate way was to spot the 
ear. He did not think it was possible to weigh accu- 
rately cars that were coupled to other cars. 

He also described a track-scale testing car as sim- 
ply a standard test weight mounted on wheels. This 
was usually on two trucks, and sometimes weighed from 
150,000 to 160,000 pounds. The ordinary weight, how- 
ever, was not over 30,000 to 60,000 pounds. The weight 
of the testing car is determined by a master scale, and 
the accuracy of the latter is determined by testing with 
standard test weights. 

He stated that it was not necessary that the rails 
of the scale be on a level, but the foundation must be 
level. The approaches to the scale should also be on 
a level. In answer to questions by Commissioner Prouty, 
it was brought out that it was the custom of the manu- 
facturers to supply only the scale itself. The railroad 
company ordinarily installed the scale, built the founda- 
tion, pit and platform. The cost of the scale would vary 
from $600 to $1,200, and the total cost of installation 
would vary in accordance with the conditions from $1,500 
to $3,500. In answer to the question as to how accurately 
a scale was expected to weigh, the reply was within 20 
pounds, and as to how long it should remain in condition 
to weigh accurately, he stated that it would vary with 
the number of conditions, including drainage, care, etc. 


Pe 


Pan 


ee 


<r ae 































































Bie PRP oe nat 8 ee. we 


648 


He had been told that scales would not last over four 
years, but had known of scales failing within two years 
and of others that had lasted 20 years. He thought that 
if a scale would not weigh within 50 pounds it should 
be renewed. He thought also that a scale ought to be 
tested at least once in 60 days, and that it should be 
inspected at least once in a week, and preferably once 
every other day. Asked why this was so, he stated that 
in the case of any other machine geiting out of order 
some indication would be given of the fact, but in the 
matter of a scale there was no other method of deter- 
mining whether it was weighing accurately or not. In 
the matter of recording weights the human element 
entered, except in the case of the automatic device, and 
any failure of the automatic device might be due to the 
complication of mechanism necessary to connect the 
recording device with the weighing machine. 

He stated that it was not necessary that weights 
be distributed equally over the scale, so Jong as the 
parts were strong enough to prevent any deflection or 
breakage of parts. 


It was brought out that, while the witness believed 
Fairbanks, Morse & Co. were the manufacturers of 75 
per cent of the track scales in use, there were several 
other manufacturers, but nearly all scales followed the 
Same general plan. Some of the larger manufacturers 
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noon train. The Minnesota commission has had original 
jurisdiction and supervision for years over all scales, 
including railway track scales. It performs this sery. 
ice with its own men and taxes the cost to the railways, 
It has charge at the terminals of weighing all grain, ajj 
hay and straw and all coal shipped out from the 
terminals. None of the figures given by Mr. Staples 
were prepared with a view to this investigation. They 
were taken from the records and represent all the cars, 
He presented several sets of tables, 

A table showing the difference between the sten- 
ciled and actual weights of box cars of eight named 
railroads showed number of cars weighing over the 
stencil weight, 8,071 percentage, 65; uggregate pounds 
actual weight over the stencil weights, 4,545,320; number 
of cars weighing under the stencil weight, 3,766; percent. 
age, 31; aggregate pounds actual weight under the sten-. 
cil weight, 2,188,500; number of cars having an equal 
actual and stencil weights, 514; percentage, 4; total 
cars weighed, 12,351. 

Statement No. 1 shows each road in detail. One 
thousand eight hundred and forty-seven cars were 
weighed from Jan. 28 to Feb. 28, 1911, inclusive. The 
results were given for each road. The totals were as 
follows: 

Number of cars weighing over the stencil weight, 
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Longitudinal Section of Typical Track Scale Construction, Showing Method of Mounting Connecting Levers of the Several Sections. 


may make larger scales and can more safely venture 
to bring out new improvements. 

In answer to a question by E. L. Ewing of the 
Grand Rapids Lumbermen’s Association, it appeared that 
all scales could be provided with a dead rail, and the 
witness believed that most scales were so provided. 


The witness also stated that some disorders of the 
scale might lead to overweighing and others to under- 
weighing. The general tendency would be for the beam 
not to show the highest weight, and therefore its record 
would be against the carrier. 


Mr. Church stated that one cannot tell by the work- 
ing of the beam whether the scale is in good order or 
not. A scale can balance properly when out of order. 
Track scales are not different from others in this. 


C. F. Staples, of the Minnesota railroad and ware- 
house commission, presented some very elaborate tables 
and gave a brief explanation of them. His testimony 
was very much condensed on account of it being neces- 
sary for him to go back to Minnesota on a late after- 


1,388, percentage, 75; aggregate pounds actual weight 
over the stencil weight, 1,167,020; average pounds per 
car, 846; number of cars weighing under the stencil 
weight, 393, percentage, 215; aggregate pounds actual 
weight under the stencil weight, 224,300; average pounds 
per car, 570; number of cars having equal actual and 
stencil weights, 66; per centage, .035. 


Other statements represent other periods. In these 
tables, snow, dirt and other factors affecting accuracy 
of readings have been eliminated. 


Mr. Marchand asked Mr. Staples if he saw anything 
significant in the fact that in Statement No. 1 the 
Great Northern had 3871 cars showing 233,520 pounds 
actual weight over the stencil weight and the Northert 
Pacific 296 cars showing 466,200 pounds actual weight 
over the stencil weight. 


Mr. Staples: “Our experts tested the scale at the 
shop used for stenciling. It was found to be out 8,000 
pounds. This was on the Northern Pacific track. It 
is not my idea that cars were ever misweighed in any 









Mal 


case 


par’ 
the 
less 
ges 
inst 


tha 
pe! 
thi 
of 





. IX, No. 3 


had original 
* all scales, 
s this sery. 
the railways, 
all grain, all 
it from the 
Mr. Staples 
ation. They 
all the cars, 


on the sten- 
eight named 
ig over the 
gate pounds 
320; number 
766; percent: 
der the sten- 
ng an equal 
ge, 4; total 


detail. One 
cars were 
clusive. The 
tals were as 


encil weight, 





several Sections. 


actual weight 
e pounds per 
r the stencil 
pounds actual 
verage pounds 
al actual and 


ds. In these 
‘ting accuracy 


saw anything 
it No. 1. the 
33,520 pounds 
the Northern 
actual weight 


2 scale at the 
o be out 8,000 
‘ific track. It 
reighed in any 


March 30, 1912 THE TRAFFIC WORLD AND TRAFFIC BULLETIN _ 649 


case. The inaccuracy is the result of lack of care.” neapolis, and Chairman Prouty expressed his high ap- 
Here a lively discussion arose, in which many voices preciation of the value of the data collected by the 
participated, as to whether it was to the interest of Minnesota commission. 

the shipper or the carrier to have the car stenciled At the second day’s hearing, in regard to weighing 
less than the actual weight. Chairman Prouty sug- practices in Chicago, the opening testimony was given 
gested that someone take a pencil and figure it out by F. S. Maegley, assistant general freight agent of the 
instead of occupying the time of the meeting. Santa Fe. 


Mr. Staples referred to a statement by Mr. Church The weighing methods and organization of this road 


Plan of Levers in Four Section Scale, Illustrating Theory of Arrangement. 


that dulling the knife edges of a scale favors the ship- are built upon a scientific method, intended to give 
pers, and said he believed that when Mr. Church made _ accurate and creditable weights at or near the point of 
this statement he did not consider that a large amount origination of shipment, to avoid inaccuracy, 


disputes 
of commodities are bought or sold on track scale and claims. 
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Half of Sectional View of Modern Scale, Giving Facilities for 
Inspection, Having Dead Rails Supported on steel Girders 
Lodged in Concrete Side Walls with Entirely 
Closed Platform. 


weights. Mr. Staples also presented tables showing the The foundation of the system is a set of standard 
results of scale tests showing variations, cause of weights, certified by the U. S. Bureau of Standards. 
trouble, etc. His testimony was closed with the under- By these the company is enabled to accurately check 
Standing that it would be resumed in Chicago or Min- its master scale, which in turn is used for checking the 
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three-track scale testing cars. The latter are sent out 
for testing the track scales. When the standard cars: 
come back for checking, records are made of variations 
which are found to run between 2 and 17 pounds, usual 
limit being 5 to 10 pounds. 

Responsibility for weighing shipments is placed upon 
the local freight agent at the weighing station and 
through him upon the man he _ designates. Weigh- 


Arrangement of Dead Rails and Live Rails, Showing Method 
of Effecting By-pass Over Track Scale. 


masters are upon the railroad payroll, but should pass 
muster with the weighing associations as well as the 
freight agent. 

The 102 track scales in service upon the Santa Fe 
system are tested by the standard car once every three 
to five months. The record shows when and by whom 
every test was made and its result. A specimen record 
will be filed with the Commission. The territory is 
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divided into six districts, each’ in charge of a scale jp. 
spector whose duty it is to see and to know that al] 
scales are kept continually working and correct. The 
inspectors have a supply of 50-lb. test weights for check. 
ing scales. Their duties relate mainly to track scales, 
but they also look out for the smaller scales. Mr. 
Maegly gave his opinion that all scales require expert 
attention and necessary repairs.. The inspectors make 
light repairs. The scale beam should be housed, 


The Santa Fe prefers to weigh cars standing and 
uncoupled, and issues instructions to weigh them thus, 
The only exception is for live stock at Kansas City, 
and weights taken from moving cars in this traffic are 
checked from hoof weights at the stockyards. 


Where the car wheel base exceeds the length of the 
platform, one end must be weighed at a time. To get a 
correct weight, the following precautions are necessary: 


1. Secale in good order and correct adjustment. 

2. The approaching rails on a level with a live 
seale rail for sufficient length to accommodate the truck 
off of the scale. 

3. Weigh to accurate center balance. 

4. In moving the car to its second position with 
the rear end over scale there must be no shifting of 
the load in the car by rough handling. 










j 








Cross-section of Scale, Showing One Method of Supporting Dead Rail, and Platform Mounted on Steel Structure. 
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The weighmaster should weigh over if in doubt. 

It is to the best interest of a carrier to maintain its 
scale in good order. All refuse should be eliminated at 
the time of weighing. The Santa Fe aims to tender 
clean cars, The witness believes a patron is bound to 
call an agent’s attention to a dirty car and give him an 
opportunity to have it cleaned or to reject the car. If 
an emergency justifies loading a dirty car, the shipper 
should see that the waybill calls attention to it and give 
the agent an opportunity to estimate the effect on tare. 

The handling of coal brought out many interesting 
questions; the answers only are summarized here. 

The road scales coal at the forwarding point, where 
equipped with a suitable track scale, otherwise at the 
first available scale, preferably at the end of the first 
train movement. 

The shipper is notified that he may have a leaf of 
the scale ticket by mail, if he desires. 

Much coal is weighed by scales owned and operated 
by coal companies, but kept under test by the weighing 
associations. In the sale of coal, mine weights govern, 
but this weight is only accepted by the railroads when 
properly protected. Many mines depend upon the car- 
riers’ scales. 

To get the light weight of a car that starts or ar- 
rives under load, an extra switch is necessary, making 
intolerable congestion at large centers. The company 
seeks to keep marked tares as nearly accurate as pos- 
sible by frequent reweighing, and relies upon them. 

Regarding shrinkage in tare, Mr. Maegly stated his 
belief that a newly constructed wooden car of green, 
air-dry material would show in one year 750 to 3,000 
pounds shrinkage. He accounted for the increase in 
weight along the lines indicated by the statement en- 
tered by Commissioner Staples of Minnesota, by con- 
ditions of water absorption due to weather, but it was 
his experience that an empty car would only sodk up 
from 100 to 500 pounds. This statement was made in 
response to some close questioning by Chairman Prouty, 
who was much interested in the margin between this 


figure and the extreme figures mentioned by Mr. Staples 
on the previous day. 


Mr. Maegly was questioned by Attorney Marchand 
in regard to precautions taken to avoid obliterations of 
Stenciling by repairs, chalking, etc. He exhibited a 
holder and filler which enables the weighmaster to make 
changes in the tare record on the car by simply un- 
locking the holder and inserting a new filler carrying 
the proper numerals. This in practice saves about one 
day’s detention of a car. It is nearly always the custom 
to mark to the nearest 100 pounds; a practice which 
the witness considers “defensible.” The instructions for 
Stenciling are to apply the weight immediately when 
the beam balances at the center and at no other time. 


Restenciling Foreign Cars. 

The Santa Fe has not done this extensively. Mr. 
Maegly believes more attention will and should be given 
to remarking cars of other roads. An agreement pro- 
vides for a charge of $1.00 for stock and 75 cents for a 
box car where the stencil weight carries 500 pounds 
or more, 

From this point the shippers’ side was very promi- 
tent in the questioning, which was conducted on a free- 
for-all basis. The witness admitted the existence of 
Some pilferage of coal, but it is not an appreciable item 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 651 


except where shipments are unduly delayed and exposed. 
The shipping public ought to help get suitable trespass 
laws. Coal is apt to spill off if loaded too high. 
Weighers are instructed to weigh lumber in cars 
standing and uncoupled. The weigher enters the car, 
tare, date on a card when the car is spotted; weighs 
to center balance and registers the weight then and at 


no other time. This practice has materially decreased 
claims and diminished errors. 


Mr. Ewing of Grand Rapids inquired the penalty for 
errors. The weighmaster is under a code containing an 
excerpt of the interstate commerce law, which he is 
obliged to read and subscribe to, and is notified that he 
is amenable to the penalties of that law. It is impos- 
sible to see how officials can excuse careless methods 
under the instructions mentioned. 

Mr. Ewing: 
carelessness?” 


“What opportunity is there to detect 


Mr. Maegly: “We often invite patrons to visit 
scaling plants without knowledge of the agent and give 
the benefit of their criticism.” 

Mr. Ewing: “Why could not the railroads add to 
the Official Equipment Register the last tare weight of 
each car?” 

Mr. Maegly: “That would be a big job; to enter up 
several million cars and keep it amended.” 

O. P. Gothlin, chairman of the Ohio Public Utility 
Commission, asked: “On inbound freight, when the 
consignee disputes the weight, what opportunity is given 
for reweighing?” 

Mr. Maegly said that if there was a track scale at 
destination the shipment was reweighed, if the request 
was received in time. If the error was over 1,000 pounds, 
for example, on coal, the road stood the expense of re- 
weighing, otherwise the shipper paid. 

Questioning by Chairman Prouty was directed to the 
point, why the carrier put the expense on the shipper, 
unless the variation exceeded what was in practice about 
the maximum figure which could be expected. 

Mr. Maegly: “As to its universal application, I 
would be willing to correct my opinion to say 500 pounds, 
to offset unavoidable contingencies.” 

Mr. Marchand asked the witness if he would testify 
that 99 per cent of railway traffic was moved by weight, 
but failed to get a direct answer. 

Chairman Prouty mentioned that more or less mer- 
chandise is moved by estimate, and the rate is not 
affected by scaling. Fruit is an exception to the general 
rule of charging by weight. 

Mr. Gothlin then returned to the point of car weights 
disputed by the consignee, asking if wagon scale weights 
would be accepted where there were no track scales at 
point of receipt. The witness insisted at some length 
that this would be precarious for the railroads and leave 
opportunities to harass and impose upon them. He 
asked if it would be unfair to ask the consignee to 
satisfy himself regarding the creditability of the weights 
in the first place. 

Chairman Prouty: “How would he do it?” 

“Any official of the Santa Fe should be able to 
assure him in a business-like way that proper precau- 
tions are being taken,” said the witness. 

Mr. Gothlin: “Suppose’'a car is billed as 40 tons, 
and there is no scale, would not you consider carefully 
weighed wagon scale figures?” 
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Mr. Maegly: “We would want to know that the 
weighing was carefully protected. We would also want 
to look into the car record,” 

In this line of inquiry it was brought out that the 
Santa Fe had 1,200 stations and 102 track scales. 

In response to inquiries of Mr. Ewing in regard to 
procedure for a disputed lumber shipment, the witness 
said an agent would be justified in using his judgment 
in case of obviously mistaken weight. If the car had 
not been weighed en route at all, he would apply the 
lumber manufacturers’ schedule of estimated weights. 

Mr. Robinson cited the case of long haul coal car- 
riage to northwestern points, and urged the lack of 
means at destination to determine what the loss is during 
a long shipment. Mr. Maegly gave his opinion that 
there should not be so much duplicate weighing; that 
the carrier ought to get it at or near the forwarding 
station in a reliable manner and stand on it. 

J. C. Lincoln asked several questions in regard to 
reweighing shipments originating on other lines, and 
accepting weighs of other associations. The’ witness 
said that transcontinental weights were not given prece- 
dence except where there was some doubt as to the 
initial weighing. , 

Mr. Lincoln: “There is no freemasonry among them 
by which the higher rate is applied?” 

Mr. Maegly: “Some agents apply the wrong one, 
but the accounting department is as vigilant as it can 
be in correcting them.” 

A voice broke in, “Which is always the wrong one; 
high or low?” To which Mr. Maegly rejoined with a 
smile, “Sometimes one and sometimes the other.” 


The inquiry was made whether it is necessary to 
“uncouple” the horse to get the correct weighing on a 
wagon scale. Everybody laughed, but the inquirer pro- 
tested that he did not intend to be frivolous. Mr. Maegly 
replied seriously enough that the man driving can in- 
fluence the weight, and he has proved it by test. 


When cars are weighed with a man handling the 
brake, it is customary to allow 150 pounds for his weight, 
but the Santa Fe believes in eliminating all these out- 
side factors. 


At the afternoon session on Tuesday Mr. Meagly 
continued his testimony to the effect that agents upon 
the lines were required to see that all track scales 
were kept clean and free from obstruction, so that the 
beam would vibrate freely. Having mentioned a list 
of instructions which were issued to agents for this 
purpose, he agreed to furnish a copy of these instruc- 
tions on the following day for the use of the Commission. 


The next witness called was C. L. Moore of Kan- 
kakee, Ill. He described himself as a retail dealer in 
coal—“One of the little fellows who brought about this 
investigation.” Mr. Marchand expressed the opinion 
that the witness was shouldering considerable responsi- 
bility. Mr. Moore stated that during a part of 1910 
and 1911 he had taken occasion to weigh 53 carloads 
of coal. Of these, 8 carloads overran in weight from 
500 to 1,100 pounds and 43 were short an average of 
about 2,500 pounds per car. One car was short 42,400 
pounds. His plant was located on the lines of the 
Illinois Central, Chicago, Indiana & Southern and the 
Big Four. He had had occasion to bring claims against 
these roads at various times, and out of 26 claims 
which he had recently made, all had been paid except 
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8 or 9. Of these, only one claim involved interstate 
commerce. In answer to a question he stated that there 
seemed to be no difference in shortage as between 
wooden and steel cars. Most of the coal was shipped 
in open cars. He could not state what portion of the 
apparent loss might be due to pilfering. He receiveg 
ordinarily about 200 cars a year, and 53 cars which 
he had weighed might be considered as being takep 
out of a total of 200. 


Mr. Dawes, representing the Chicago, Burlington ¢ 
Quincy, was interested as to any restitution that the 
witness might have made in regard to the cars which 
overran in weight, but the witness disclaimed ever 
having called this matter to the attention of the 
roads. He also irquired whether losses were attrib. 
utable to carelessness or to anything which might look 
like criminal intent. The witness thought both are in. 
volved and subsequently stated that he believed that 
the loss was due considerably to the desire of railroad 
men to keep themselves warm while performing railroad 
business, and that they frequently took coal from the 
cars assigned to him and loaded it in boxes in the 
caboose. 


Mr. Lavery, representing the New York Central 
Lines, endeavored to follow up the matter of claims 
made for shortage in weight, and a lively discussion 
was precipitated, which, however, was checked by the 
examiner in charge. The witness stated that it was 
his custom to pay for his coal upon the weight deter- 
mined at the mines, and the difference upon which he 
based his claims for shortage was that existing between 
the mine weight as shown upon the waybill and that 
which was determined by weighing upon the scales at 
Kankakee. This brought out some questions as to the 
relative accuracy of the scales at the mines and the 
scales at Kankakee, but the witness stated that he 
had no option except to pay for coal and freight upon 
the weight as determined at the mines. If he discov- 
ered any shortage in the coal as delivered to him it 
would naturally form the basis of a claim. He believed 
that the remedy for the difference Was more accuracy 
in weighing at the mines and greater care of other 
people’s property on the part of the railroad companies. 


D. M. Tobin, the next witness called, was also 4 
retail coal dealer. He was in the habit of buying coal 
f. o. b. cars at the mines. He had a record of 40 cars 
from the Hocking Valley district, on one of which, 
taken as an illustration, the bill of lading showed 2 
gross weight of 118,400 pounds, tare weight 33,800 
pounds, leaving the net weight 84,600 pounds. His 
weighing showed a gross weight of 115,700 pounds, tare 
33,700 pounds, leaving the net weight of 82,000 pounds, 
or a shortage of 2,600 pounds. He said that the short 
ages were mostly confined to Hocking Valley coal; that 
in shipment of anthracite. coal variations were both 
over and under something like 700 pounds in either 
direction. The equality of the variation was indicated 
by the fact that on 600 cars of anthracite coal the 
variation was only 200 pounds, which was overweight. 
He accounted for this by the fact that in washing the 
coal in the winter season an accumulation of ice was 
formed in the bottom of the car, which would make 
it impossible to fully clean the car in unloading, thus 
causing a shortage in weight, while in the summer sea 
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gon there was an accumulation of water, which would 
add to the weight of the coal. 

In cross-examination of the witness Mr. Coleman 
of the Santa Fe endeavored to show by the witness 
that the error might have been made at the mine, and 
was therefore something with which the railroad hai 
nothing to do. Mr. Dawes tried to draw from the wit- 
ness that the inference was irresistible, that weighing 
of Hocking Valley coal at the point of origin is wrong. 
It was stated that cars from this district ran from 
1500 to 1,800 pounds short. The witness had begun 
weighing carloads last November and he assented to 
the statement made by one of the attorneys that pre 
vious to that time 1,000 pounds shortage was allowed 
by published tariffs, and the point was made that weigh- 
ing at destination was the only proper basis. 

Ernest L. Ewing, representing the Grand Rapids 
Lumbermen’s Association, on account of the necessity 
of leaving for Washington, was allowed to make a state- 
ment. He covered much the same ground as had been 
covered in previous statements. He said that the lumber 
trafic in which Grand Rapids was interested originated 
in 16 or 18 states, and was by no means a local matter. 
He said that Grand Rapids manufacturers were con- 
sumers of every kind of lumber native to the United 
States, but that its dealers dealt principally in lumber 
from the northern hardwood districts. He stated that 
the manufacturers were entirely at the mercy of meth- 
ods of weighing practiced by the carriers, and these, he 
insisted, were already unsatisfactory. He asked that a 
hearing be held at Grand Rapids, and stated that if this 
request was granted it was expected to show that all 
methods employed by the carriers for ascertaining 
weights were inaccurate, 

The next witness called was Paul R. Rainer, chief 
inspector of the Joint Inspection Bureau of Chicago. He 
stated that the territory within his jurisdiction embraced 
all lines in the Central Freight Association territory, but 
covered nothing south of the Ohio River except Louis- 
ville and the cities across the river, which were prac- 
tically a part of Cincinnati. In answer to questions as 
to scale inspection, he admitted that he was lame upon 
this subject; that duties had made it impossible to 
perfect the details of the scheme of inspecting all scales. 
This would be a six months’ job exclusively, and he 
had not found time to get at it. He stated that he had 
been in his present position since 1889. Chairman Prouty 
inquired if this was the first time his attention had ever 
been called to the fact that scales ought to be looked 
after. In answer to questions, the witness stated that 
at points where he had his own weighmasters they did 
the weighing themselves. At other points the railroad 
men did the work subject to the approval of the in- 
spectors, 

Mr. Marchand was curious to know what evidence 
there was that the weighing was done by the weigh- 
Masters even at points where weighmasters were sta- 
tioned. The witness replied that a rubber stamp was 
Provided, with blanks for car initials, car number, gross 
tare and net weight, contents of car and point of origin 
and destination. The weighmaster keeps the scale rec- 
ord, and this is transmitted to the bill clerk, sometimes 
by telephone and ‘sometimes by memorandum. Mr. Mar- 
chand wanted to find out if this stamp ever got into 
the hands of persons unauthorized to use it, and in an- 
8wer to this and similar questions it was developed that 
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the agent sometimes has waybills stamped in blank, 


which blanks may be filled in by the bill clerk. 


Mr. Rainer explained that his bureau was supported 
by the railroads on the basis of gross freight earnings. 

Mr. Lincoln inquired if the physical condition of the 
scales was a matter which he considered to be under 
his jurisdiction. The reply was that inspectors were 
supposed to see that the scales were in good order, and 
that they were tested once in three months. For this 
testing they were obliged to rely upon the carriers. He 
again explained that his bureau had been so busy with 
other matters that this point had been to some extent 
neglected. It was explained also that his bureau in- 
spected the official weights as indicated by the stamps 
of similar associations covering other territories. 


The hearing upon the matter of weighing practices 
at the morning session on Wednesday turned chiefly 
upon the inaccuracies resulting from weighing cars in 
motion and upon the lack of reliability in the stenciled 
light weight of cars. The first witness called was M. N. 
Billings, assistant traffic manager of the Illinois Steel 
Co., an officer of the National Industrial Traffic League. 
His examination was conducted by Mr. Lincoln, who 
made a statement as to the difficulty in securing actual 
weights of carload shipments. He explained that the 
matter had been put in the hands of the special com- 
mittee of the National Industrial Traffic League for 
two years. This committee was trying to ascertain if 
it could not secure better methods in weighing. The 
Illinois Steel Co., on account of its opportunities for 


securing actual weights, was made a member of this 
committee. 


Mr. Billings stated that the information which was 
about to go to the Commission had been collected in 
the ordinary course of business. Last November a test 
was made on coal from the Tug River district on the 
Norfolk & Western, from which locality they receive 
about 200 cars of coal per day. Tests were made by 
two officers of the Norfolk & Western, who were in 
charge of the conditions of scales upon that line, and 
of the matter of weighing, and himself and another 
representing the Illinois Steel Co. Out of 80 cars of 
which weights were obtained, complete records were 
available of 61 cars. In regard to the remaining num- 
ber some one weight was missing and therefore it 
was not included in the tabulation. These cars at 
Portsmouth were pushed over one scale, which was a 
gravity scale with an artificial hump. It was a twin 
scale, Fairbanks standard, of six sections, 72 feet long 
over all and equipped with Streeter-Amet automatic 
recording device. The cars were first weighed upon 
these scales, then brought back and weighed again upon 
the same scale and passed over scale No. 2. Each car 
was timed over the scale by the use of the stopwatch 
and every precaution was taken to secure accuracy. 
After these weights were taken at Portsmouth, the 
cars were run to Gary in solid trains and weighed there 
in drags of 10 to 15 cars each on scale No. 1, then over 
scale No. 2. These strings were cut at both ends. 
The scales at both ends of the route had been tested 
by the use of a test car, and the witness explained 
that he knew of no better scales and of none in better 
condition than those at Portsmouth. They were tested 
every 30 days and the dust blown out of all working 
parts every day. The Norfolk & Western was evidéntly 
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doing everything possible to secure correct rates. At 
Gary the Illinois Steel Co. has a full corps of men 
who do nothing but look after the scales, and all scales 
are tested at least once a week. 


Following these weighing tests at Gary and at 
Portsmouth, the cars were taken back to Portsmouth 
and weighed twice light, once in motion and once 
spotted. His inference from the figures obtained from 
these tests was that weights obtained while cars were 
in motion were not reliable. The cars were ordinarily 
not weighed at Gary for the reason that, in accordance 
with the rules of the Norfolk & Western, as of most 
other roads, the first weight taken from the mines 
must be used for freight purposes. The scales at Gary 
are provided with a mechanical recording device by 
means of which the operator takes the record. 


In summarizing the figures which were contained 
in several tables introduced by the witness there was 
shown to be a difference in 61 cars of 6,800 pounds 
on the second weighing less the first weighing at Ports- 
mouth. Individual cars varied from 1,900 pounds under- 
weight to 1,600 overweight. The record from _ scale 
No. 2 at Portsmouth showed a difference between the 
first and second weighing of 4,500 pounds overweight; 
individual cars varied from 2,300 pounds overweight to 
1,100 underweight. At Gary the difference between the 
first and second weighing on scale No. 1 was 60 pounds; 
individual variations were from 180 over to 120 under. 
These, however, were confined to 5 cars, and in the 
case of all the rest of the cars the difference was less 
than 100 pounds. The total difference between the first 
and second weighing on scale No. 3 at Gary was 860 
pounds; individual variations were from 120 pounds 
over to 80 under, but in only one car was there a dif- 
ference. greater than 100 pounds. The greatest indi- 
vidual difference in weights at Gary was 360 pounds; 
one car weighed four times gave absolutely the same 
result each time. 


A second sheet of figures was produced showing 
the difference between the first scale weights and the 
marked tare as compared with the weight upon the 
Gary scale. This comparison seemed to show that 71,- 
600 pounds more coal was delivered at Gary than had 
been loaded at Portsmouth. Comparison of the tare 
marked upon the cars and the actual weight as deter- 
mined at Gary appeared to show that 97,400 pounds 
more coal was received at Gary than delivered at 
Portsmouth. The marked ‘tare was obviously consid- 
erably greater than the actual. The witness stated in 
answer to a question by Mr. Lincoln that there were 
much wider fluctuations in weights when taken from 
cars in motion than in the case of spotted weights. 
Mr. Billings said that all their weighing was under the 
supervision of the Western Weighing Association, and 
he understood the association had a complete record. 
Mr. Dodge of that association, at the request of Mr. 
Lincoln, undertook to furnish a statement of cars of 
all kinds weighed at Gary and South Chicago for alter- 
nate months of 1911, in order to enable comparison of 
actual weights with the marked tare. 


In the course of the examination it was brought 
out that the coal which was made the subject of these 
tests was transported from Portsmouth, Va., to Gary 
in about four days’ time. Some questions were also 
directed to the witness in an attempt to bring out the 





654 THE TRAFFIC WORLD AND TRAFFIC BULLETIN Vol. IX, No. 13 









fact that there was a speed limit, which would affect 
the accuracy of weighing in motion, but no definite 
result was obtained. 

In answer to a question from Commissioner Prouty, 
the witness expressed a belief that the mechanical re. 
cording device could be used when cars were weighed 
in motion. 

Oscar E. Bell, traffic manager of the Crane Co., anq 
a member of the National Industrial Traffic League. 
testified that he had been engaged in this class of work 
for 20 years. As a member of the committee of the 
Traffic League on weighing he had made some jp. 
vestigations. The scales of the Crane Co. at Chicago 
were inspected regularly by city authority once in six 
months and were kept in first-class condition at all 
times. It was the custom of the Crane Co. to weigh 
loaded cars, then weigh the material separately in 
wagonloads and packages, and then weigh the car light. 
By an arrangement which they had with the railroad 
companies, the company paid freight only upon weights 
as thus determined. He had a record of cars weighed 


in January, March, June and September of 1911. Taking 
the statement for January, this covered 384 cars, of 
which 132 showed a variation of 500 pounds or more 


between the actual and stenciled weight. Of these 97 
cars aggregated an overweight of 141,350 pounds and 


35 were underweight to the amount of 37,690 pounds. 
The company buys on a basis of difference of weights. 
If there is a difference of 500 pounds or more, it is 
taken into account, and the different is either paid for 


additionally or deducted. 


In June, 1911, 371 cars were weighed, of which 9 
cars showed a difference of over 500 pounds between 
actual and marked weight; 21 cars showed overweight 
of 27,300 pounds, and 71 cars showed underweight of 
83,420 pounds. Mr. Bell accounted for the _ heavier 
weight in winter as due to an accumulation of snow and 
ice and also of frozen material in the bottom of the 
ear. In the case of a car of sand received in January 
the actual weight was 4,600 pounds more than the sten- 
ciled weight, and the various records which he pre 
sented to the Commission showed that the excess weights 
come largely in the winter months. He mentioned sev- 
eral specific instances in which a considerable amount 
of material had accumulated in the coal which could 
not be readily removed. In one case there was 8,760 
pounds of accumulated dirt in a car of scrap iron. He 
gave one specific instance of a carload of scrap which 
within one month was weighed 7 times, the weight 
varying 14,000 pounds between maximum and minimum. 
In this case had it not been for special arrangements 
which the Crane Co. had with the carriers, the com- 
pany would have been asked to pay for 14,000 pounds 
of material which was not in the car. 


A question was asked by Mr. Lincoln whether this 
difference in weights would operate to the advantage 
or disadvantage of the receiver. This caused some 
discussion and apparently it was satisfactory to leave 
the matter in the condition suggested by Commissioner 
Prouty—“When any of us have two or three days (0 
spare we will figure it out.” 


It was also brought out that usually in a case 
where difference in weights existed the higher weight 
is taken for the basis of fixing the charges. 


Commissioner Prouty asked what was to be done 
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with the foreign suDstances accumulating in cars. It 
was not always possibile to take account of this extra 
weight. In that case the stenciled weight must be 
ysed. The answer seemed to be that the railroads 
should be required to reweigh cars, both loaded and 
light, somewhere near the point of destination. In 
answer to a question by Mr. Coleman, the witness ex- 
pressed the belief that cars should be restenciled as 
soon as it was learned that a difference of 500 pounds 
existed between the actual and stenciled weight. Mr. 
Coleman also endeavored to show that a different as 
great as 500 pounds might be made up partly in the 
car itself and partly by the difference in scales at 
different points. 


Commissioner Prouty expressed the view that an 
attempt should be made to get as near as possible to 
the actual facts and that the actual weight of the car 
should be used wherever possible and the _ stenciled 
weight only when actual weight is not obtainable. 

At the afternoon session Mr. Bell completed his 
testimony along the same lines. 

E. W. McKay, traffic manager Southern Cypress 
Manufacturers’ Association of New Orieans, being called 
to the stand, stated that he desired to show the disad- 
vantage of the present weight system in the case of 
shippers and consignees who had no scales of their own. 
He called attention to a rule of the Southern Pacific 
which requires that loads of timber should be estimated 
at 80 per cent of the marked capacity of the car from 
point where there are no scales. In checking against 
the records of this sort the association found overcharges 
running from $18 to over $100 per car. He said also 
that even where scales were available, the weights 
obtained from them were disregarded and charges were 
assessed on the original 80 per cent estimate. He thought 
that most of the cars handling this material were passed 
over two or three roads, and that it was a moral cer- 
tainty that the car was weighed by one or other of them. 
He produced a number of statements of claims which 
had been filed against various roads during the last 18 
months. The witness was questioned at considerable 
length upon the details of these claims, but without 
developing any important results. It was shown through 
questions by Mr. Dawes that these were unusuai claims. 


Mr. Watson for the Illinois Central, through a long 
examination of this witness, developed the point that 
all differences were rectified as soon as they were 
brought to the attention of the proper officials, although 
the witness thought that it should not be necessary to 
Make claims upon matters of this kind. 


The next witness was U. G. Powell, rate expert of 
the Nebraska Railroad Commission. He stated that the 
law authorizes the Commission to order in scales and 
requires that weight at destination or at the nearest con- 
venient point should be given. The Commission had 
no authority over the operation of scales after they 
Were installed and. no power to check or test their opera- 
tion. 

The Commission has made some investigations in 
regard to weights of coal cars shipped over the C., B. 
& Q. and Union Pacific in December, 1910. Of 146 cars 
Weighed in one case, one weighed the same at destina- 
tion as at point of origin. In the case of 21 cars the 
weight at destination was greater by 34,210 pounds. In 
the case of 124 cars the weight at destination was less 
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by 324,340 pounds. He stated that there were 83 scales 
in the state and 50 per cent of them were at Omaha and 
South Omaha. 

Mr. Powell’s exhibit No. 2 showed all cars of coal 
received by two dealers at Lincoln from July, 1910, to 
July, 1911. This record showed 223 cars reweighed, of 
which 10 weighed same as at the mine, 45 showed a 
greater weight of 49,100 and 168 showed less weight of 
326,800 pounds. 

The witness read a list of light weighing stations in 
Nebraska, and gave a statement of how they were named. 
Those in charge of the weighing were practically all 
railway employes, who were supposed to follow the 
rules of the Western Railway Weighing Association, and 
were sworn representatives of that association. It ap- 
pears that in some few cases the association pays a 
small part of the employe’s salary, and in most cases the 
salary is paid entirely by the railroad company. The 
association, therefore, had no right to discipline or dis- 
charge an employe for inaccuracy in weighing, but it 
appears that the recommendation of the association 
would have some force in a case of disciplining the em- 
ploye for this reason. There are no stations in Ne 
braska where weighing is done strictly under Western 
Association rules. There is no check weighing, and cer- 
tain strict rules of the association in regard to its own 
employes are not capable of enforcement under existing 
conditions. 

The witness also showed in evidence a record of 
1,100 cars weighed between September, 1911, and Janu- 
ary, 1912, on a smelter’s scale at Omaha. Of these, 221 
cars weighed 240,000 Ibs. light, an average of 1,086 Ibs. 
per car; 174 weighed 218,000 heavy. Of these 174 cars, 
65 showing an overweight of 144,300 pounds were reported 
dirty; 109 cars giving overweight of 73,700 were reported 
as clean or with condition not noticed. One hundred 
and seventy-five cars were examined as to the date of 
stenciling. The record showed one stencilled in 1904, 
six in 1906, 16 in 1907, 17 in 1908, 27 in 1909, 46 in 
1910 and 62 in 1911. 

It appeared from the testimony of this witness that 
the Nebraska commission had received many complaints, 
particularly on live stock. There was so great a differ- 
ence between the weight on track and the weight on the 
hoof that it has now become the practice to rely entirely 
upon the hoof weights. 

The next witness was A. L. Havens, manager of the 
Havens-White Coal Co., wholesale and retail dealers in 
coal at Omaha. Mr. Havens stated that the coal deal- 
ers of Omaha had no association, but on account of the 
frequent complaint of short weight they had appointed 
a committee and employed a man to go to different 
scales in Omaha and see how the weighing was done. 
It was found in many cases the weighing was done by 
train men while coupling up cars. These were not sworn 
weighmasters. The committee took up the matter with 
the railway officials, but, obtaining no satisfaction, had 
filed a complaint with the Commission. He thought the 
chances were against train men weighing a car accu- 

rately because they were in a hurry and had no special 
experience in this work. 


At the Thursday morning session of the hearing 
on weighing practices, Special Examiner Ward Prouty, 
sitting in the place of the chairman of the Commission, 
Mr. Laird, secretary and treasurer of the Northwestern 


Coal Dealers’ Association of Minneapolis, was called as 
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the first witness. He stated that he represented retail 
dealers handling 2,400,000 tons of coal per year and 
during the last two years there had been an average 
of about 1,200 claims filed. per year against the car- 
riers. This would represent from 2 to 2% per cent 
of the total shipments of members. The association 
handles only a small number of the total number: of 
claims, Mr. Laird read in abstract a large number of 
claims which had been denied by the carriers, .but 
subsequently it was brought out that no claim was 
made that the weighing was incorrect, and a question 
arose whether the data were pertinent to the present 
investigation. Mr. Laird stated that his association was 
not specially interested in the point at which errors in 
weighing, if any, might have taken place, since the 
dealers were obliged to pay for coal and freight charges 
on the basis of the bill of lading. This gave the weight 
at the point of origin, and it made no diffeernce whether 
the coal was weighed upon the mine scale or upon 
railroad scales. He stated also that it was the custom 
of dealers in his section to estimate the weight of 
a carload by measurement, and if it appeared that there 
was a discrepancy in weights, measures were taken to 
secure a reweighing, and upon the result of this claims 
were based, 


Mr. Fletcher tried to show from -the witness that 
in the ease of several scales the lowest weight was 
taken as the basis of the claim. There was considerable 
discussion also as to the effect upon the weight of a 
carload of coal due to moisture or to a collection of 
snow and ice in the winter time. The witness thought 
that most of. the discrepancies in weight were due in 
the first place to loading too high, which would allow, 
considerable coal to be shaken off in transit, and, sec- 
ondly, to pilfering on the way. 


Col. A. S. Dodge, superintendent of the Western 
Railway Weighing Association, described the function 
of his association as being to furnish carriers with the 
actual weights of carload shipments and incidentally 
to see that articles were correctly classified. The asso- 
ciation has no jurisdiction over less-than-carload ship- 
ments, although inspectors kept an eye open there. 
The employes of the association are paid by assessment 
upea carriers, members of the association, primarily 
on a mileage basis. The short lines pay a minimum 
charge. The individual members paid the salary of 
employes whose work is devoted exclusively to that 
particular line. About 925 men were paid by the asso- 
ciation. In the matter of testing scales, the witness 
stated that the associaion has supervision over three 
test cars owned by roads in the coal districts of Arkan- 
sas, Oklahoma, southwestern Missouri, Kansas and Colo- 
rado. These were used largely for testing coal scales. 
The test cars themselves were tested on master scales 
belonging to the carriers. 


In reference to the frequency of testing scales, he 
stated that in Colorado 164 scales were tested in 1911 
445 times, or about three times a year; in Arkansas 
and Oklahoma 74 scales were tested 280 times, or about 
four times a year; in Missouri, naturally, the rate was 
highr there, and in Kansas 48 scales were tested 290 
times, or about six times a year. The witness believed 
that three times a year was sufficient. 


In the matter of varying weights, the witness read 
a statement covering five months in 1911, in which 
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5,283 cars were weighed, and showed an actual weight 
of over 5,000,000 pounds less than the stenciled weight, 
or 1,003 pounds average per car. In the case of 3,348 
cars, the actual weight showed over 3,000,000 pounds 
greater than the stenciled weight, or an average of 
930 pounds per car. Estimating on this basis for the 
year would give 12,672 cars, showing an actual weight 
of 12,727,036 pounds less than stenciled weight and 8,748 
cars weighed 8,144,364 pounds more than the stencileq 
weight. Summarizing this would mean than 59 per cent 
of the cars are lighter than the stenciled weight and 
therefore in favor of the shipper; 41 per cent would 
be heavier than the stenciled weight, or in favor of 
the railroad. 

In 1911, 172,679 cars of lumber and 40,785 cars of 
merchandise, or a total of 213,464 cars, were checked 
weighed. Of these, 17,830 cars showed a variation of 
more than 1,000 pounds from the first weight, or 8 1-3 
per cent of the total. In other words, 91.7 per cent of 
the weights taken by the association were, as the wit- 
ness expressed it, given a clear bill of health. 

The witness stated that live stock was generally 
weighed with cars in motion, but in case of check 
weighing the stock were generally spotted and cut 
out, at least at one end. As to the speed of weighing, 
the witness stated that they figured on weighing three 
cars per minute. It would perhaps be possibie to weigh 
more rapidly on heavier scales, which would be less 
subject to vibration. 

In the matter of claims, 16,125 lumber claims were 
filed in 1911. Of these, 62 per cent were recommended 
to be declined and 38 per cent recommended to be 
authorized. Of those recommended authorized, 6 per 
cent were based upon estimated weights and 10 per cent 
on lowest scale weight; 22 per cent were based upon 
various conditions. During the same time, 26,088 mis- 
cellaneous claims were filed, of which 48 per cent were 
recommended to be denied and 52 per cent recommended 
paid. Of those recommended paid, 2 per cent 
based on estimated weights and 7 per cent on lowest 
scale weight. In 1906 the bureau received 62,408 lumber 
claims, while last year only 16,125 were received, show- 
ing a reduction to about 25 per cent of those filed in 
All of the claims referred to were based 
discrepancies in weight. 

The inspectors report to lines, members of the asso- 
ciation during the year showed 101,546 less than carload 
shipments reported wrong; that is, that the weight 
was lower than the actual weight. This resulted in 
adding $203,000 to the revenue of member lines. He 
had no record of the decrease of revenue to carriers 
from contrary reports. If it was found that the weight 
of shipments was less than was specified upon the Dill 
of lading, the correct weight would be used. 

On cross-examination by Mr. Barlow, it was brought 
out that if the variation of reweighing was 1,000 pounds 
or more, the lowest weight would rule, but if the varia- 
tion was less than 1,000 pounds, no charge would be 
made. Mr. Barlow referred to the $203,000 added revenue 
and asked if the corresponding loss of revenue could be 
shown, but the witness said that it could not without 
digging the matter out of various records, although there 
were innumerable instances in which the matter had 
been squared in the other direction. 

Examiner Prouty inquired why the railroads could 
not perform this association work themselves. To this 
the answer was that, having it in the hands of a single 
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association, the secured uniformity and efficiency would 
enable the work to be done at less expense. The work 
of the association now costs the railroads about $750,000 
per year, and the association turns back to the carriers 
about $2,500,000. 

Traffic Manager Hopkins of the Chicago Board of 
Trade was then given an opportunity to examine some 
witness in support of his explanation that certain com- 
modities coming to Chicago were weighed by the Board 
of Trade Weighing Bureau, with which the railroads 
had nothing to do, and that some were delivered from 
team tracks, and that weights taken under the latter 
circumstances were generally unsatisfactory. Mr. Bridge, 
representing the Hay Dealers’ Association of Chicago, 
the first witness called, stated that hay was mostly 
weighed upon team tracks, and altogether the tracks 
were supposed to be carefully guarded, there was some 
pilfering. When hay was weighed by the Board of 
Trade Weighing Bureau there was no complaint. 

In the testimony of this witness and the following 
witness, great credit was given to the management and 
the results obtained by the -work of the Board of Trade 
Weighing Bureau, in charge of Mr. August Foss. This 
witness believed that if all weighing in Chicago could 
be put in control of this bureau there would be no com- 
plaints. The greatest difficulty occurred upon lines hand- 
ling a small amount of business. Upon the more im- 
portant lines a better guard was kept over the cars and 
the weighing was more satisfactorily performed. 


Mr. Bridge stated that about 30,000 cars of hay 
were handled yearly in Chicago. This is exclusively in 
the form of bales. The bales vary in weight from 60 
to 300 pounds, but usually 100 pounds. Considerable 
complaint was made in regard to broken bales. In ac- 
cordance with the present practice, the teamsters did 
not like to load broken bales upon their wagons, for the 
reason that it disturbed the safety of the rest of the 
load, and broken bales were ordinarily left in the car. 
Owing to the difficulty of carrying these broken bales, 
it was ordinarily the custom for dealers to leave them 
in the car, and the railroad companies collecting these 
bales and selling them were getting the benefit of a part 
of the shipment which should go to the consignee. As 
the witness expressed it, it was not worth while for the 
consignee to spend 50 cents to get 10 cents’ worth of 
hay, and he therefore would leave it to be disposed of by 
the carrier. 


J. J. Badenoch, a grain and hay merchant, repre- 
senting the grain buyers of the Chicago Board of Trade 
and the Chicago Grain and Hay Dealers’ Association, 
was the next witness. He stated that he handled from 
10 to 15 cars of grain a day and through elevators 
from 10 to 30 cars of grain. All that he was anxious 
for was honest weighing. He believed that it cost 
him $30,000 per year to get honest weighing and that 
the various consumers who receive consignments pass- 
ing through Chicago pay ten times that amount. He 
said that northwestern dealers had nearly all given 
orders not to sell on the basis of Chicago team track 
scale weights. They were universally unsatisfactory, and 
a shipper would rather sell at from one to two cents 
less per bushel weighing by Chicago Board of Trade 
Weighing Bureau than on the basis of team track scale 
weights. He read a large number of letters from vari- 
ous northwestern shippers confirming this statement. 
The complaint was that there is a great shrinkage in 
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weights and that the weights were unreliable and that 


the cars have not proper seal protection, etc. He also 
charged the Western Railway Association weights as 
being entirely unsatisfactory. He did not charge that 
there was dishonesty in weighing on team tracks, but 
utter incompetency on the part of those in charge of 
weighing. The scales were not in proper condition; 
they were crossed by trains perhaps hundreds of times 
a day, and were full of all kinds of filth. Another 
complaint was that, while the railroads have a seal 
record and a statement.of the condition of the car 
as it is received, they would not furnish it to the buyer 
to help him in collecting a complaint for shortage, 
He gave great credit to the bureau in charge of Mr. 
Foss, stating that the car which was to be weighed 
by his bureau was not allowed to be touched until 
it had been completely inspected and a diagram made 
of every defect discovered. 

The witness also stated that the yards were not 
properly policed. There is a good deal of stealing from 
cars; in some cases it had been found that one or two 
men would be concealed in the bottom of the wagon, 
and this made from 300 to 350 pounds, which would 
be taken as a part of the consignment of grain. He 
believed that it would materially lessen claims if weigh- 
ing were put under one jurisdiction, either that of Mr. 
Foss’ bureau or a similar one. 

He described to some extent the methods of the 
city sealer in inspecting scales, and stated that he did 
not believe that the sealer’s failure to do his duty re- 
lieved the railroads from showing that their scales were 
in proper condition. Out of 16 scales examined, he had 
found 12 which were out of order. He thought that a 
bureau of weights should be established to take charge 
of all weights in Chicago. 

The last witness for the day was A. G. Pearson, a 
retail grain dealer. In February he bought a car which 
he was assured had been weighed at Savanna, IIl., first 
empty, then loaded from a hopper, and then weighed 
loaded. There was also a check on the hopper. This 
showed the weighing to be 65,000 pounds. Upon arrival 
at Chicago it was weighed on the St. Paul team tracks, 
and the weight shown was 64,170 pounds. He also had 
received a car of hay from the Pillsbury Mills in Minne- 
apolis supposed to contain 400 100-pound sacks, and it 
was billed on that basis. Upon weighing at Chicago, it 
was found to be 39,700 pounds, or 300 pounds short. He 
had paid upon this basis, but believed that the Pillsbury 
Co., which was extremely careful in the matter of count- 
ing sacks, would have a claim against the railroad com- 
pany for 300 pounds shortage. 


Suspended Tariff 


THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., March 28.—The Commission to- 

day suspended Western Maryland I. C. C. No. 3864 to 

July 30, in so far as it carries an increase in refrigera- 
tion rates. 


The advance is $3 a car on all fruits and vege- 
tables except apples, on which the advance is $2 per 
car. The advances apply to all stations on the Western 
Maryland to points in Official Classification territory and 
to a few points in Southern. 
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LUMBER MILLING-IN-TRANSIT 


Let Situation Stand as at Present, Lumbermen 
Plead—Railways File No Appearances 





THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADO BUILDING, WASHINGTON, D. C. 

Commissioner McChord on March 28 began listening 

to the pleas of the lumbermen to leave the milling-in- 

transit situation as it is now. At the start Examiner 

Hillyer suggested that the inquiry be divided into geo- 

graphical groups, taking Trunk Line territory first. The 

hearing room was filled with lumbermen and a few 

attorneys for carriers, but the latter entered no ap 

pearances and asked for no time, the railroads having 
nothing to say at this time. 


F. B. James made a statement of the matter from 
the point of view of the members of the Buffalo Lumber 
Exchange, who believe their pecuniary interest in the 
matter is greater than that of almost any other group 
of lumbermen. They think their conditions are dif- 
ferent from those at any other wholesale market. Their 
buyers go all over the country, especially to the small 
portable saw mills, and buy up their output, which they 
send in mixed carloads to Buffalo, where the stuff is 
yarded, graded and sorted.. The practice, he claimed, 
has made Buffalo the recognized premier wholesale 
market from which to obtain mixed lumber. 


Mr. James asserted that the tentative rules made 
by the carriers for application at Buffalo are imprac- 
ticable and will simply destroy the Buffalo market. 
He has objections to rule 17-A and asked that it be 
so modified as to protect the transit privilege and yet 
save the life of the business at Buffalo. 


James Webster, assistant freight traffic manager for 
the New York Central Lines, West, was put on the 
stand and examined by Mr. Hillyer. Mr. Webster did 
not claim that the railroad granting milling-tin-transit 
privileges at Buffalo are working in conformity with 
the requirements of rule 17-A or of Opinion No. 1247, 
but that they are working on rules which will be in 
compliance with the opinion and the rule made there- 
under. He said the tentative rules have been submitted 
to the lumbermen, but the latter claim the rules they 
have formulated would destroy the business, so the 
tentative rules are in abeyance pending submission of 
the controversy to the Commission. 


The carriers have also delayed on account of the 
understanding -that a set of general rules was to be 
prescribed by the Central Freight Association. The 
association, however, has not been able to reach an 
agreement. 

Mr, James endeavored to have the witness say that 
the Buffalo men have not, and do not now, object to 
a policing of the transit privilege, but that the policing 
under the tentative rules would be tantamount to an 
abrogation of the privilege, but Mr. Webster would not 
make such an admission. He insisted that, while the 
policing might cause some trouble and expense, it would 
not be a deterrent on the business, nor would it impose 
a prohibitive cost. 

Mr. Hillyer had the witness define what he calls a 
“specific rate.” The witness said there are. several 
constructions, but as applied in this case it weuld be 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


Vol. IX, No. 12 





a “rate applicable to local as well as to through ship- 
ments and one that is used in lieu of proportiona) or 
through rates to transit points, so to speak.” 

Horace F. Taylor, 
hardwood dealers of Buffalo, which firm was started 
in 1865, stated there is no manufacturing of lumber 


president of Taylor & Crate. 


at that point; that their sources of supply ‘are from 
two branches, which they own and opearte—one in Mis. 
sissippi and the other in Kentucky. In addition to 
these, they obtain lumber from mills which they do not 
own or operate themselves. He cited the many states 
from which they receive lumber, including the Pacific 
coast states. Eighty-five per cent of their supply comes 
in mixed carloads and not one car in 100 comes in al! 
of one kind and grade. He stated that 25 per cent 
of their supply is lake lumber; that about 15 per cent 
of their rail lumber is non-transit; their shrinkage 
amounts to between 10 and 20 per cent; that while 
it would be possible, it would be extremely difficult 
and burdensome to keep transit and non-transit ma 
terial entirely separate. The withdrawal of the transit 
privilege and the forcing of shipments on the sum of 
the locals would be a very serious if not a fatal blow 
to the business, unless there could be something sub. 
stituted that would have the same effect. 


Less Than 55-Cent Basis 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

An effort was made to close the railroad defenst 
made in the complaint of the Greater Des Moines com 
mittee, in which the effort is to have the St. Louis 
basis applied to the upper Mississippi River crossings, 
with graded rates into the interior of Iowa. The rail 
roads have put in exhibits intended to offset thos« 
placed in evidence by Mr. Wiley, the freight commis 
sioner of the Greater Des Moines committee at the first 
hearing of the complaint. 

Exhibits in answer to the Wiley productions have 
been furnished by Freight Traffic Manager Eyman of 
the Chicago & Northwestern, by Freight Traffic Manager 
Crosby of the Burlington, Assistant Freight Traffic Man- 
ager Fort of the Illinois Central and by Messrs. Lutz 
and Townsend of the Minneapolis & St. Louis. The last- 
mentioned witness went on the stand Monday afternoon 
with 22 exhibits to show that in making rates north- 
eastward and eastward from Des Moines it is necessary 
to meet the water competition through Duluth, Green 
Bay and Chicago. Mr. Townsend was subjected to a 
rigid cross-examination by Messrs. Thorne and Guernsey 
for the complainants. 


One of the exhibits put in was a table of short-haul 
rates made in accordance with the 55-cent scale between 
the Mississippi and the Missouri rivers prescribed by 
the Commission in the Burnham-Hanna-Munger case. 
In nearly every instance the exhibit shows that the 
rates against which the Des Moines committee com- 
plains are lower than those which would result had the 
railroads used the 55-cent basis prescribed by the Com 
mission. That exhibit seemed to be a surprise to the 
complainants, because no references had been made to 
the decision in that case, and its applicability to the 
Iowa situation had not been more than suggested. 
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PACKING HOUSE CASE 


Raise of Base Rate Brought Out at Chicago 
Hearing—Peddler Car Rate 





Monday, at Chicago, Commissioner Prouty conducted 
a hearing in case No. 4262, relating to rates and prac- 
tices involved in the transportation of live stock, pack- 
ing-house products and fresh meats from various south- 
western points to packing-houses and thence to destina- 
tion. 

Among the new points brought out at this hearing 
were the question whether Kansas City and Wichita 
had an unfair advantage over Wichita in Arkansas and 
Louisiana business; the consideration of proper rates 
for so-called peddler car traffic in the Southwest; the 
raising of the base rate between Wichita and Kansas 
City on certain products, which Oklahoma City com- 
plained put it to an unfair disadvantage, and the ques- 
tion of through rates east through Memphis and Vicks- 
burg gateways. W. E. Lamb, representing Wichita pack- 
ers, introduced testimony from C. O. Cornwell, assistant 
traffic Manager Cudahy Packing Co., who said the new 
rates from Wichita to Arkansas and Louisiana points 
were 40 to 90 per cent higher. The rates from Kansas 
City and St. Louis to these points are the same, and 
lower than from Wichita, which is less distant. Gen- 
erally the distance from St. Louis is from 50 to 100 
miles less than Kansas City. Oklahoma City is less 
distant than either. 

Chairman Prouty asked if traffic was handled more 
cheaply from St. Louis than Oklahoma City. The wit- 
ness had no reason to think so, all these points having 
direct lines, including Wichita. If the mileage scale were 
applied, this would give Wichita a lower rate than 
Kansas City. 

The history of the old rates was that they were 
established first from St. Louis, then from Kansas City, 
then from other points with reference to St. Louis. 
Wichita rates had been on a Kansas City basis, although 
Wichita has an advantage in mileage. 

The Louisiana points originally had Kansas City 
rates, and differentials same as into Arkansas. Raises 
cited were: Alexandria, 44 cents, increased to 60 cents; 
Monroe, 44 cents, increased to 58 cents; 632 miles from 
Wichita; 657 miles from Kansas City; Lake Charles, 
45 cents to 62 cents; 720 miles from Wichita, 745 from 
Kansas City. 


In answer to Commissioner Prouty, the witness 
thought the increased rate was too high as an absolute 
rate, because higher than in any other territory, but 
could not compare with the rate on flour to that terri- 
tory. Wichita has a mileage advantage over Kansas 
City to Louisiana points. 

A new angle in the testimony caused Chairman 
Prouty to ask if a less-than-carload rate could be used 
if it were established, saying that it had not been 
brought out that such was the case in a previous hear- 
ing. 

Mr. Cornwell described fully the method of distribut- 
ing fresh meat and packing-house products in so-called 
“peddler” cars, that stop and distribute along the line, 
The railroads require a 10,000-pound minimum, and “get 
you coming and going,” as the shippers are required to 
pay shortage to the first point, and the carriers require 


THE ‘TRAFFIC WORLD AND TRAFFIC BULLETIN 659 


a revenue minimum of 10,000 pounds, at fourth-class 
rate, to the most distant point. 

Chairman Prouty found out by questioning that the 
packers must have a refrigeration service for both fresh 
meat and packing-house products, and to satisfy the 
shippers’ contention the Commission would have to put 
in force a less-than-carload refrigerator rate, although 
no such rates on packing-house products had ever been 
put in force in the country. 

W. E. McNaughton, traffic manager of the Cudahy 
company, stated that the packer furnishes the initial 
icing, loads the car and pays for all icing en route. 
He thought the railroad service was less for peddler 
cars than other traffic; that it only unloads and delivers, 
and does not have any freighthouse storage or handling. 
Cars frequently travel 200 miles before opened. He 
believed that a fair percentage of the carload rate would 
be 130 per cent on packing-house products, and 150 per 
cent on fresh meat, at a minimum of 10,000 pounds, 
although the shippers use only 5,000 to 8,000 pounds in 
winter; this to apply to the most distant point. Not 
many points in Texas can take a carload of fresh meat 
at a time, and but few can take a carload of packing- 
house products. Wichita could not compete with Texas 
packing houses on the carload basis, as the Texas houses 
have route cars on an intrastate rate. 

Chairman Prouty asked, “Do not the new rates that 
the Commission established give you a better rate to 
Texas?” 

Witness: “Some of them do. The business to Texas 
in carload rates is not profitable, but is being continued 
on the possibility of a readjustment in rates.”’ 

Chairman Prouty summed up this phase of the sub- 
ject by saying that it raises a question not before the 
Commission at all in the previous case. That is, the 
relation of the Wichita rates to St. Louis and Kansas 
City. There is a discrimination against Wichita, Okla- 
homa City and Fort Worth on consideration of a mileage 
basis. How to remove this should be considered. 

Stanley Johnson of the Rock Island thought that 
there should be peddler car service. Kansas City ships 
a lot into Texas; St. Louis little. If a change is made, 
it should be a raise from these cities. A mileage scale 
would reduce the aggregate revenue of the carriers. 
Peddler car service is about the most expensive class 
of service the railroads have to handle. It is handled 
on a local freight basis. Mr. Mann objected to the 
statement that this was the most expensive class of 
service. Whereupon Chairman Prouty raised a laugh, 
saying, “Well, that is true with any service that happens 
to be under consideration.” 

E. B. Boyd of the Texas Pacific agreed that a peddler 
car service ought to be given. The minimum ought to 
go to the farthest point. 

Luther M. Walker, representing Oklahoma City 
packers, thought 130 to 150 per cent of the C. L. about 
right. He stated, in making the advances, each carrier 
has added 2% cents. 


Chairman Prouty interpreted the previous decision 
that the rate should be fixed by the shortest possible 
line. Where there are two or more lines, 2% cents 
should be added. One line should not add the 2% cents. 
The 216 cents ought not to be added but once. Although 
it fixes the rate by the short line, a carrier may handle 
traffic over its long line if it so desires. Each point 
is entitled to the rate its mileage gives it. The law 
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requires the Commission to give each carrier the benefit 
of its long haul unless the line is so circuitious that 
the Commission is justified in saying traffic should not 
move in that way. 

Chairman Prouty then asked Mr. Cornwell if the 
Wichita packers would not gain as much from the rest 
of the territory as they would lose in Louisiana and 
Arkansas. He replied, that they would increase business 
in Oklahoma and Texas but would not do any in Louisi- 
ana and Arkansas. 

Commissioner Henshaw of Oklahoma stated that 
the carriers, under authorization of the Kansas state 
commission, have raised rates to.Kansas City., Kan., on 
goods not shipped by Wichita but shipped by Oklahoma, 
which is obliged to pay the increase based on the rates 
to Kansas. Mr. Johnson explained what the carriers had 
done. 

Commissioner Prouty summed up the situation to 
the effect that carriers had advanced rates to Kansas 
City, Mo., on all packing-house products; to Kansas City, 
Kan., on part only. The Oklahoma City and Ft. Worth 
rates are constructed on the Kansas City, Mo., rates. 
The carriers’ excuse is that they are compelled by the 
Kansas commission to maintain the rate which has been 
in force on some products, to help the Kansas packers. 
The Commission has shown in a decision just out that 
carriers cannot discriminate against an interstate rate. 

Mr. Henshaw said that what Oklahoma objects to 
is splitting the raise. A differential should be estab- 
lished between Kansas City and Oklahoma for the long- 
distance cattle rate. Everything between points west 
of the Mississippi would be put on a mileage scale. 
There is no difference in density of traffic in that terri- 
tory to influence rates. 

James Jeffery of Ft. Worth stated the position of 
that city to be that the Carolina territory stands on the 
same basis as the Southeast, and his people want the 


same differential. 


Mr. Boyd proposed that proportional rates should 
be established to the Mississippi River on trunk line 
traffic as well as Carolina traffic. C. O. Frisbie, traffic 
manager of Armour & Co., brought out the point that 
the shippers since the decision might meet St. Louis 
rates, have used the southern gateways. They ask for 
proportional rates to Memphis to Vicksburg on trunk 
line territory on the same principle as rates through 
St. Louis. 

Chairman Prouty said Memphis can meet St. Louis 
rates. There should be no objections to railroads east 
of the Mississippi doing this on New York business. 

At the afternoon session the hearing was brought to 
a close by the suggestion from Commissioner Prouty 
that all interested parties file briefs before April 10, 
in which any desired questions could be discussed. The 
Commission would then determine whether or not it 
would hear oral argument. 


FINES IMPOSED AT CLEVELAND. 

The corporations involved in the rebate case pros- 
ecution in the United States District Court at Cleve- 
land, O., were fined and the individuals under indict- 
ment were dismissed on March 23. Judge Killitts 
quashed indictments against Dan R. Hanna, R. L. Ire- 
land and D. T. McCabe. Fines aggregating $123,000 
were distributed as follows: Pennsylvania Railroad Co., 
$20,000; Ohio & Western Pennsylvania Dock Co., $10,- 
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000; Lake Shore & Michigan Southern Railway Co, 
$20,000; Union Dock Co., $7,000; Ashtabula Dock Co, 
$6,000; Pittsburgh & Conneaut Dock Co., $17,000; Bes. 
semer & Lake Erie Railroad Co., $380,000; New York 
& St. Louis Railroad Co., $30,000. In all 11 indictments 
were returned against 18 corporations and 3 individuals, 
The cases against the Angeline Dock Co. and the Ma. 
honing & Shenango Dock Co. were dismissed because 
those corporations had dissolved before the indictments 
were returned. 


New Fourth Section Orders 


The following new fourth section orders have been 
issued by the Commission: 

No. 746, Application No. 5974, of the Louisville & 
Nashville Railroad Company et al. For the establish- 
ment of the same rates on cotton factory products from 
Siluria, Ala., to the Pacific Coast terminals on Cali- 
fornia, Oregon and Washington shown in said tariff, 
Transcontinental Freight Bureau Westbound Tariff 6-D, 
I. C. C. No. 916, as are now in effect from Birmingham 
and Calera, Ala., to the same destination. 


No, 747, Application No. 5975, of the Louisville & 
Nashville et al. Authority denied for the establishment 
of class rates on freight from Belleville, Ill., to points 
within the state of Wisconsin that are now published 
in Chicago & Northwestern Railway Tariff, G. F. D. 
No. 12600, I. C. C. No. 7093. Sufficient justification not 
shown. 


No. 749, Application No. 6000, M. P. Washburn, 
agent. Authority granted to correct petitioner’s Missis- 
sippi River Points Tariff No. 6, I. C. C. 86, et al., so as 
to specifically provide for “middlings, shorts and ship- 
stuff.” 

No. 752, Application No. 5891, of M. P. Washburn, 
agent, for the Southern Railway Company et al. Auv- 
thority granted to establish the same class and com- 
modity rates from Ohio River crossings and affiliated 


No. 755, Application No. 5864, of the Carolina, Clinch- 
field & Ohio Railway. Authority denied for the right to 
establish rates on cement, carloads, from Kingsport, Tenn.., 
to destinations named, to meet the competition from other 
shipping points. Sufficient justification not shown. 

No. 750, Application No. 6001, M. P. Washburn, agent. 
Authority granted to add the Brunswick & Florida Steam- 
boat Company as a participating carrier in petitioner’s 
Southeastern Tariff No. 7, I. C. C. 78. 

No. 751, Application No. 5918, Nashville, Chattanooga 
& St. Louis Railway et al. Authority granted to establish 
class and commodity rates from Memphis, Tenn., to 
Conasauga, Tenn., via the Nashville, Chattanooga & St. 
Louis and the Louisville & Nashville, lower than rates 
concurrently in effect to intermediate points. 

No. 754, Application No. 588i, of J. F. Tucker, agent, 
for carriers parties to his Tariff I. C. C. No. 221. Authority 
granted to extend the rates contained in above tariff to 
Garden City, Ind., without observing the provisions of 
the fourth section. 

No. 756, Application No. 5916, of the Louisville & Nash- 
ville et al. Authority granted to correct typographical 
error with relation to the rates on fertilizer and fertilizer 
material. 

No. 757, Application No. 5887, of the St. Louis & San- 
Francisco Railroad Co. et al. Authority granted to estab- 
lish rates on cement, carloads, from Fort Scott, and other 





Kal 
rat 


noc 
lisk 
fro! 
hav 


Nai 
of 

fro: 
fro: 


Ka 
rat 
cor 


fiel 
of 

cat 
plic 


of 


Mi 
Ca: 


Ra 
of 


to 
vis 


loy 


wa 
Ta 


to 





X, No. 13 


way Co., 
Jock Co., 
000; Bes- 
lew York 
dictments 
dividuals, 
. the Ma- 
1 because 
idictments 


srs 
have been 


uisville & 
establish- 
ucts from 
on Caili- 
aid tariff, 
Tariff 6-D, 
irmingham 


uisville & 
ablishment 
to points 
published 
G. F. D. 
cation not 


Washburn, 
r’s Missis- 
_al., so as 
and ship- 


Washburn, 
tt al. Au- 
and com- 
d affiliated 


ina, Clinch- 
he right to 
port, Tenn., 
from other 
own. 

ourn, agent. 
rida Steam- 
petitioner’s 


Shattanooga 
to establish 
Tenn., to 
ooga & St. 
than rates 


cker, agent, 

Authority 
ve tariff to 
rovisions of 


ille & Nash- 


ypographical 
nd fertilizer 


Ouis & San: 
ed to estab- 
tt, and other 





Mareh 30, 1912 


Kansas points, to points of destination named, lower than 
rates to intermediate points. 

No. 758, Application No. 5771, of the Nashville, Chatta- 
nooga & St. Louis et al. Authority denied for the estab- 
lishment of an 8-cent rate for the transportation of cement 
from Richard City, Tenn., to Searles, Ala., which would 
have been lower than rates to intermediate points. 

No. 764, Application No. 5896, of the Louisville & 
Nashville et al. Authority granted for the establishment 
of a rate of 8% cents on stone, rough, sawed or dressed, 
from Memphis Junction, Ky., to Chattanooga, Tenn., and 
from Bowling Green, Ky. 

No. 759, Application No. 5699, Amended, Missouri, 
Kansas & Texas Ry. Co. Authority granted to establish 
rates between Holden and Joplin, Mo., lower than rates 
concurrently in effect to intermediate points. 

No. 760, Application No. 5753, of the Carolina, Clinch- 
field & Ohio et al. Authority granted to establish a rate 
of $1.50 per ton of 2,000 Ibs. of coal, minimum carload 
capacity 50,000 Ibs., from mines located on lines of ap- 
plicant to points in Virginia, to be routed via Marion, N. 
C., and Southern Railway, without observing the provisions 
of the fourth section. 

No. 761, Application No. 6004, of the Mobile & Ohio. 
Authority granted for the establishment of rates on 
glucose and corn syrup, carloads, and on tin cans, from 
Cairo, Ill., and St. Louis, Mo., and East St. Louis, Ill., to 
Hails, Ala., the same as concurrently in effect to Mont- 
gomery, Ala., from same points of origin. 

No. 762, Application No. 5880, of the Southern Rail- 
way Co. et al. Authority granted for the establishment 
of the same rates via Potomac Yard, Va., as via Cincinnati, 
on cottonseed products from points on the Southern in 
Mississippi to eastern, interior eastern, New England, 
Canadian points, and points in the Buffalo-Pittsburgh zone. 

No. 763, Application No. 5826, of the Tennessee Central 
Railroad Co. et al. Authority denied for the establishment 
of a 29-cent rate on egg-case fillers from Nashville, Tenn., 
to Bristol, via Harriman, Tenn., without observing the pro- 
visions of the fourth section, sufficient justification not 
having been shown. 

No. 765, Application No. 5937, of the Southern Rail- 
way Co. et al. Authority granted for the establishment 
of rates on pig iron and articles taking the same rate, to 
Eddystone, Cornwells, and Thurlow, Pa., from points on 
the Southern Railway in Alabama, Kentucky and Tennes- 
see, lower than rates concurrently in effect to intermediate 
points. 

No. 766, Application No. 5907, of the New Orleans & 
Northwestern et al. Authority granted for the establish- 
ment of rates on mineral water from Heidelburg, Miss., 
to points of destination shown in New Orleans & North- 
western R. R. Tariffs I. C. C. Nos. 1050, 1922, 1087, 1049, 
1909, 1151, 2704, lower than rates concurrently in effect 
from and to intermediate points. 


No. 717, Application No. 5833, Southern Railway et 
al. Authority denied for the establishment of rates on 
wheelbarrows from Asheboro, N. C., to points named in 
Georgia, South Carolina, Alabama, and Florida points 
lower than rates to intermediate points. 


No. 720, Application No, 5420, of the Southern Rail- 
way Company et al. Authority granted to make L. C, L. 
Tates on chairs from Asheboro, High Point and other 
North Carolina points to Boston and New England points 
to meet competitive conditions. 


No. 721, Application No. 5872, of the Southern Rail- 
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way Company. Authority granted to make rates on 
farm wagons from Morristown, Tenn., to Murphy, N. C., 
the same as are in effect from Greenville, Tenn. 

No. 722, Application No. 5841, of the Seaboard Air 
Line et al. Authority granted to make rates on pig 
iron from Birmingham, Ala., and group to Eddystone and 
Cornwells, Pa., lower than intermediates. 

No, 723, Application No. 5861, of A. D. Hall, on 
behalf of the Missouri, Arkansas, et al. Authority 
granted to establish class and commodity rates via 
new route same as in effect via other routes. 

No. 727, Application No. 5838, the Louisville & Nash- 
ville. Authority denied to make rates on leather from 
Big Stone Gap, Va., to interior, eastern and Canadian 
points not in conformity with the provisions of the 
fourth section. 

No. 728, Application No. 5788, by the St. Louis, Iron 
Mountain & Southern et al. Authority granted to estab- 
lish rates on lumber from Helena and West Helena, Ark., 
on the Missouri & North Arkansas Railroad, the same 
as are in effect via the same road to apply via North 
Lena, Ark., and St. Louis and through Memphis, Cairo 
and Thebes via a new route. 

No. 729, Application No. 5693, as amended, by the 
St. Louis & San Francisco et al. Application granted to 
establish rates on coke, carloads, by a new route from 
Birmingham, Ala., to Laurel, Miss. 

No. 730, Application No. 5778, by the Southern Rail- 
way et al. Authority granted to correct typographical 
and clerical errors in M. P. Washburn’s No, 2, I. C. C. 64. 

No. 732, Application No. 5750, by Missouri, Kansas 
& Texas et al. Authority granted to establish rates 
on grain, grain products, hay and straw via a new route 
to New Orleans. 

No. 733, Application No. 5722, by Nashville, Chat- 
tanooga & St. Louis et al. Authority denied to publish 
rates on ammoniacal liquors from Nashville, Tenn., to 
Cincinnati and group, Cairo, Evansville group, Louisville- 
Paducah group, and St. Louis group. 

No. 734, Application No. 5849, by the Kansas City 
Southern et al. Authority denied to establish rates on 
lumber via their interstate route from Prescott to Rogers, 
Ark., via the intrastate route. 

No. 736, Application No. 5878, by the Illinois Central 


et al. Authority granted to more clearly define rates 
on animal and poultry feed. 


No. 737, Application No. 5877, by the Cincinnati, 
New Orleans & Texas Pacific et al. Authority granted 
similar to that in the foregoing. 


No. 739, Application No. 5807, by the Missouri, Kan- 
sas & Texas. Authority granted to establish rates on 
lumber from Shreveport and intermediate points in 
Louisiana to Mineola, Tex., the same on pine and 
cypress as are in effect via the Texas & Pacific. 


No. 741, Application No. 5978, of the Savannah, 
Augusta & Northern et al. Authority granted for the 
establishment of class and commodity rates from and to 
Statesboro, Ga., to and from points in other states, the 
same as are in effect via the Central of Georgia. 


No. 742, Application No. 5910, by the Chesapeake 
& Ohio et al. Authority granted to establish class and 
commodity rates from all stations on the C. & O. in 
Indiana to all stations on the Hocking Valley Railway, 
via Marion, Ind., Toledo, St. Louis & Western and To- 
ledo, O., without observing the fourth section. 
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No. 744, Application No. 5980, of the Southern Rail- 
way et al. Authority granted to establish rates on fur- 
niture from Hendersonville to eastern, western, northern 
and southern points the same as are in effect from 
Asheville, Biltmore and Marion, N. C. 


No. 745, Application No. 5972, of the Cincinnati, New 
Orleans & Texas Pacific et al. Authority denied to 
establish a rate of 20 cents on sugar from Cincinnati 
to Knoxville, Tenn., sufficient justification not having 
been shown. 


No. 695, Application No. 5933, of the Southern Rail- 
way Company et al. Authority granted to establish 
rates on handles, wooden, carload, minimum, 30,000 Ibs., 
and less than carload, from Hickory and Old Fort, 
N. C., to Ohio and Mississippi River crossings, southern 
points, and south Atlantic coast points shown in their 
tariff, I. C. C. No. A-4592, lower than rates concurrently 
in effect from and to intermediate points. 


No. 699, Application No. 5837, of the Central of 
Georgia Railway Company et al. Authority granted for 
the establishment of rates on lime, carload, 24,000 pounds 
minimum, from Calois, Ala., to stations in the states 
of Georgia, Alabama and Florida, lower than rates con- 
currently in effect to intermediate points. 


No. 705, Application No. 5738, M. P. Washburn, 
agent, for the Illinois Central Railroad Company et al. 
Authority granted for the establishment of rates on 
furniture from Yazoo, Miss., to points of destination 
named in certain specified tariffs, lower than the rates 
concurrently in effect to intermediate points. 


No. 706, Application No. 5879, of the Southern Pa- 
cific Company. Permission denied for the establishment 
of a rate of 25 cents per 100 pounds, minimum 50,000 
pounds, on cement, carloads, from El Paso, Tex., to 
California points, and points between stations named, 
lower than the rates to the intermediate points, suffi- 
cient justification not having been shown. 

No. 715, Application No. 5464, of the Winston-Salem 
Southbound Railway et al. Authority denied for the 
establishment of L. C. L. rates on chairs from Albe- 
marle, Lexington and Winston-Salem, N. C., to Boston 
and New England points taking same rates, lower than 
the rates concurrently in effect to intermediate points, 
sufficient justification not having been shown. 

No. 869, Application No. 6121, Gulf, Colorado & 
Santa Fe et al. Authority granted to maintain pas- 
senger fares and excess baggage rates from points in 
Texas via carrier named, to destinations in other states 
and territories named in application, and which are 
lower than rates in effect concurrently to intermediate 
points. 

No. 871, Application No. 6035, Southern Pacific et al. 
Authority granted for the establishment of rates on cot- 
tonseed meal, cottonseed hulls and cottonseel oil cake 
from Pine Level, N. C., to eastern and interior eastern 
points named in J. A. Ryan’s Tariffs, I. C. C. Nos M-947 
and M-1163, as are concurrently in effect to same desti- 
nations from Selma and Goldsboro, N. C., without observ- 
ing the requirements of the fourth section. 

No. 872, Application No. 6028, E. H. Hinton, agent. 
Authority denied for the right to publish and establish 
a rate on wheelbarrows and other articles in same 
class, to points in his tariffs, I. C. C. Nos. A-21, A-28 
and A-5, which would be lower than the rates con- 
currently in effect to intermediate points. 
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No. 875, Application No. 6005, Louisville & Nash- 
ville Railroad Co. et al. Authority granted for the 
establishment of class and commodity rates for sta. 
tions on its Staright Creek branch in harmony with 
rates from and to stations contiguous on the Cum. 
berland Valley division. 

No. 877, Application No. 5976, of the St. Louis & 
San Francisco Railroad Co. Authority granted for the 
establishment of rates on lime and articles taking the 
same rates between Arkansas points and New Orleans 
and Port Chalmette, the same as rates in effect via 
the Southern Railway, to Kansas City. 

No. 878, Application No. 5996, Yazoo & Mississippi 
Valley. Authority granted for a rate of 13 cents per 
100 pounds, carloads, on field peas and cow peas from 
Woodville, Miss., to Vicksburg, Miss., lower than the 
rates in effect to intermediate points. 

No. 881, Application No. 6041, J. E. Hannigan, agent. 
Extension of time granted for making effective Louisi- 
ana Joint Passenger Tariff No. 3 to I. C. C. No. 173, 
from March 1, 1912, to June 1, 1912. 

No. 879, Application No. 5733, by the St. Louis & 
San Francisco, in behalf of itself and connections. Au- 
thority granted to establish class and commodity rates 


- between New Orleans and stations mentioned in St. 


Louis & San Francisco tariff, I. C. C. No. 5737, via the 
St. Louis & San Francisco, Louisiana & Arkansas, the 
Chicago, Rock Island & Pacific and the New Orleans, 
Texas & Mexico, the same being a new route, the same 
as are in existence via other routes. 


Postpones Date of Hearing 





The Commission, at the request of counsel, has 
postponed the date for the argument of the two com- 
plaints of the New Pittsburgh Coal Co. against the 
Hocking Valley Railroad, and which were set down for 
argument on April 6. As this date followed so closely 
after the date of the hearing, counsel] found that it 
would be almost impossible to argue the case at the 
date originally assigned, and the matter will be again 
assigned for some time during the month of May. 

By tariff, to become effective May 30, 1911, it was 
proposed to increase from 24,000 pounds to 30,000 pounds 
the minimum weight on Texas and Louisiana potatoes 
from St, Louis to points east of the TIllinois-Indiana 
state line. The tariff naming this increased minimum 
was suspended until March 27, 1912. On March 21, 
1912, the Commission decided that the carriers had not 
shown that the proposed increased minimum weight was 
reasonable, and further found that a ‘reasonable mini- 
mum should not exceed 24,000 pounds. The opinion 
states that defendants will be expected to withdraw 
the tariff now under suspension, which may be done 
upon one day’s notice. 

The Commission on March 22 issued second sus- 
pension orders in the matter of the investigation and 
suspension of advances in rates by carriers for the 
transportation of lemons in carloads from points in 
California to points in Colorado, Utah, Montana and 
other interstate points (Dockets No. 69, No. 69-a, No. 
69-b and No. 69-c). The first suspensions in this matter 
were issued Dec. 6, 1911. Testimony has been taken 


and the matter is now with the Commission for its 
decision. 







Ot 


an os «4 2a 2 2 1 @ 2 fe th 





IX, No. 18 


& Nash- 

i for the 
3 for sta. 
nony with 
the Cum. 


. Louis & 
2d for the 
taking the 
w Orleans 
effect via 


Mississippi 
cents per 
peas from 
than the 


gan, agent. 
ive Louisi- 
> No. 173, 


t. Louis & 
‘tions. Au- 
odity rates 
ned in St. 
37, via the 
Kansas, the 
w Orleans, 
», the same 


ing 


ounsel, has 
e two com- 
against the 
+t down for 
| so closely 
ind that it 
sase at the 
ll be again 
f May. 
1911, it was 
1,000 pounds 
na potatoes 
inois-Indiana 
d minimum 
March 21, 
ers had not 
weight was 
mable mini! 
The opinion 
to 6wwithdraw 
ay be done 


second sus- 
tigation and 
ers for the 
n points in 
fontana and 
Yo. 69-a, No. 
| this matter 
been taken 
sion for its 


March 30, 1912 


MUST RESTORE MILK RATE 


Other Decisions on Boat Spikes, Crating 
Weights, Change of Routing and Pulp Wood 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
The Commission to-day ordered the Great Northern 
Express Co, and other carrier concerned to restore: the 
old milk rates from Minnesota points to Duluth, which 
were displaced on May 1, 1912, when the milk rates 
were increased to the level of cream rates established 
by the Commission in the complaint of Cobb against the 
Northern Pacific. The Commission, upon complaint of 
the Bridgeman-Russell Co., held that the express com- 
pany had not justified the advance, and further remarked 
that the fact that the Commission, in the Cobb case, 
prescribed reasonable rates for cream, is nce reason for 
the carriers increasing rates on milk to the same level. 
Reparation was awarded. 


In the complaint of C. M. McClung & Co. against 
the Southern, the Commission decided that the rate of 
37 on less-than-carload shipments of boat spikes from 
Richmond to Knoxville, carried with carloads of rail- 
road spikes, is not unreasonable. 

The Commission dismissed the complaint of Edward 
Byrnes, trustee for H. Woods Co., a bankrupt, against 
the Atchison, Topeka & Santa Fe and others, holding 
that the weights assessed against one-third crates of 
cantaloupes from Colorado points had not been shown 
to be excessive. The testimony showed that three of 
the so-called one-third crates have a greater cubical 
capacity than the full crate, yet the estimated weights 
for three of the smaller crates is the same as one of 
the larger. There was no tariff provision for estimating 
weight at the time the shipments moved, but since the 
complaint was filed that deficiency in the tariffs has 
been supplied. 

The Commission awarded reparation to the Ludowici- 
Celadon Co., Chicago, on a shipment of roofing materials 
from Coffeyville, Kan., to Spokane. The consignor speci- 
fied a route and designated a rate therein. The repara- 
tion was awarded on the ground that the forwarding 
carrier not having obtained further and more definite 
instructions as to routing, is liable for the damages 
resulting from the misrouting. The rate specified applied 
via several routes, but not via the one designated in 
the routing instructions. It made no effort to ascertain 
whether the shipper wanted the shipment sent via the 
more expensive route or whether he wanted the cheaper 
route indicated by the rate written in the bill. 

The Commission condemned the rates on pulp wood 
from Minnesota producing points to Superior, Wis., and 
ordered them reduced to the level of the lumber rates. 
The order was made in the complaint of the Wisconsin 
Pulp Wood Co. against the Great Northern, and applies 
to shipments from Casco, Bruce, Cardiff, Goodland, Swan 
River, Wawina, Deer River and Ericson’s Spur, Minn., 
to Superior. In the testimony it was shown that a car- 
load of pulp wood, minimum 40,000 pounds, is worth $42, 
while a carload of lumber, minimum 30,000, is worth at 
least $270. The defendant carrier insisted that the 
lumber rate is unreasonably low by reason of the com- 
petition of the Duluth, Mesaba & Northern. Reparation 
was also awarded on all shipments made on the pulp 
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wood rates, which are in all instances half a cent higher 
than the lumber rates. 


The Public Utilities Act. 


BY MAX THELEN. 


The Railroad Commission of California was created 
by the constitution of 1879. For more than thirty years 
its jurisdiction was confined to “railroad and other 
transportation companies,” and as to these companies 
the commission had power only to fix rates and to 
prescribe a uniform system of accounts. Finally, in 
March, 1911, the legislature submitted to the people of 
this state three constitutional amendments, the purpose 
of which was to remove certain stumbling blocks in 
the constitution with reference to the commission’s 
jurisdiction over railroad and other transportation com- 
panies and to authorize the legislature to confer upon 
the commission powers of regulation and control over the 
other public utilities of the state as well. The railroad 
commission, anticipating the adoption of the constitu- 
tional amendment by the people on October 10, 1911, 
sent the writer, during the summer of 1911, to visit 
the leading railroad and public service commissions of 
the country. The writer made a careful study of the 
actual working of some twelve of the leading commis- 
sions of the country and of the statutes under which 
they operate, and on his return drafted, together with 
President John M. Eshelman of the commission, the 
new public utilities act. The widest possible publicity 
was given to the bill while still in its formative stage, 
and the public utilities affected were given every oppor- 
tunity, both at public hearings and by correspondence, 
to present fully their objections to the bill, and over 
fifty of the leading public service corporations of the 
state availed themselves, through their representatives, 
of the opportunity so given. The bill- was introduced 
in the Senate, at the extraordinary session of the legis- 
lature of 1911, by Hon. Lester G. Burnett on November 
28, 1911, and in the Assembly on the same day by Hon. 
W. A. Sutherland. It passed the Assembly on December 
12, 1911, by a vote of 68 to 1, and the Senate on De- 
cember 16, 1911, by a vote of 23 to 0, was signed by 
Governor Johnson on December 28, 1911, and will go 
into effect on March 23, 1912. 


The act will be discussed under the following heads: 
(1) the railroad commission; (2) powers and duties of 
the commission; (3) procedure before the commission 
and the courts; (4) relation between the commission and 
municipalities, and (5) benefits to municipalities. 


1. The Railroad Commission. 


The railroad commission will consist of five mem- 
bers. The governor is directed by the constitution, as 
amended on October 10, 1911, to appoint two members 
in addition to the three incumbents, President John M. 
Eshleman, Hon. H. D. Loveland and Hon. Alex Gordon, 
who will serve out the terms for which they were 
elected in November, 1910. On January 1, 1915, the 
governor will appoint one commissioner to serve until 
January 1, 1917, two to serve until January 1, 1919, 
and two to serve until January 1, 1921. The terms 
thereafter will be six years. The salary of the com- 
missioners is $6,000 per annum. Each commissioner, 
when designated by the commission, has power to hold 
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any investigation, hearing or inquiry, but the order of 
a commissioner must be approved by the commission 
before it becomes effective. It follows that all the com- 
missioners may hold separate hearings at the same 
time. In this way, the capacity of the commission for 
work has been greatly augmented. The office of the 
commission is in San Francisco, but it may hold hear- 
ings in other parts of the state, and frequently does so. 

The railroad commission is given power to regulate 
and contro] all the public utilities of the state, except 
that the incorporated cities and towns of the state, in- 
cluding the city and county of San Francisco, as will 
be hereinafter explained, retain the powers over public 
utilities which they now have, with the privilege, how- 
ever, of voting those powers into the railroad commis- 
sion and of thereafter, by a similar vote, reinvesting 
themselves therewith. Public utilities are defined to 
include the corporations or persons which own, control, 
operate or manage railroads; street railroads; express 
companies, sleeping, dining, fruit and other car com- 
panies; vessels regularly engaged in transportation over 
regular routes between points within this state; pipe 
lines; gas plants; electric plants; telephone lines; tele- 
graph lines; water systems; public wharves, and ware- 
houses used in connection with the transportation of 
property by a common carrier or vessel, or the loading 
or unloading of the same. 

The name railroad commission is preserved for the 
reason that this is the name given by the constitution 
to the body upon which the legislature is authorized to 
confer these additional powers. 


2. Powers and Duties of Commission. 

After setting forth the duties of public utilities, the 
act proceeds to confer upon the railroad commission 
very wide powers over the public utilities of the state. 
The commission is given power, among others— 

(a) To fix all rates, fares, charges and classifica- 
tions. 

(b) To establish through routes and joint rates, 
fares and charges. 

(c) To investigate all interstate rates, fares and 
charges affecting this state and to apply to the Inter- 
state Commerce Commission or to any court of com- 
petent jurisdiction for relief. 

(ad) To prescribe just, reasonable, safe and proper 
service, equipment, facilities and methods. 

(e) To prescribe additions, extensions, repairs and 
improvements. 

(f) To direct that additional cars or trains be 
operated and that trains stop with greater frequency 
and at proper places. 

(g) To direct connections in proper cases, between 
the tracks of railroad or street railroad corporations. 

(h) To direct, in proper cases, that switch con- 
nections and spurs be installed. 

(i) To direct that physical connections and joint 
rates over two or more telephone or telegraph lines be 
established in specified cases. 

(j) To direct the use, in proper cases, by one pub- 
lic utility, of a part of the property of another utility, 
on, over or under any street or highway. 

(k) To direct the installation of safety appliances and 
other devices to safeguard the health and safety of em- 
ployes, patrons and the public: 

Q) To regulate crossings of railroad tracks and 
streets or highways in specified cases. 
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(m) To investigate the Gatise of accidents and to 
take steps to prevent their recurrence. 

(n) To provide demurrage rules, and rules for the 
collection and delivery of express packages and tele- 
phone and telegraph messages. 

(o) To fix standards, classifications, measurements 
and practices of gas, electrical and water corporations. 

(p) To ascertain the value of the property of 
every public utility. 

(q) To establish uniform systems of accounts for 
each class of public utility. 

(r) To permit or refuse to permit new street rail- 
road, gas, electrical, telephone or water corporations 
to enter a field already served by an existing corpora- 
tion of like kind. 


(s) To permit or refuse to permit corporations 
mentioned in (r) to exercise rights under new fran- 
chises or permits. 

(t) To regulate transfers of the property used in 
the public service, of public utilities except express 
corporations, wharfingers and warehousemen, and the 
acquisition by one public utility of stock in another 
utility. 


(u) To regulate and control the issues of stocks, 
bonds and other evidences of indebtedness of all public 
utilities within the state. 


3. Procedure Before Railroad Commission and Courts. 


The act provides the procedure to be followed both 
before the commission and before the courts on appeal 
from the commission’s decisions. Hearings and investi- 
gations may be held by the commission, affecting any 
matter in the act, either on complaint filed by a third 
party or on the commission’s own initiative. Any per- 
son or corporation, chamber of commerce, board of 
trade, or any civic, commercial, traffic, agricultural or 
manufacturing association or organization or any body 
politic or municipal corporation may by petition in 
writing, filed with the commission, complain of any act 
done or omitted to be done by any public utility in 
violation, or claimed to be in violation, of any provision 
of the act or any order or rule of the commission. Pub- 
lic utilities have the same right to complain. Hearings 
are had before the commission, or a commissioner 
designated for that purpose, without regard to the 
technical rules of evidence, with a view of ascertaining 
the truth as speedily and simply as possible. After the 
hearing, the commission files its decision, which goes 
into effect within twenty days uniess otherwise specified 
in the order, 


The provisions concerning procedure on appeals in 
the courts from orders of the commission have been 
drawn with considerable care for the purpose of securing 
a procedure which should be simple and expeditious and 
properly protect the commission and the public. These 
provisions are regarded as among the very best features 
of the act. No cause of action may arise in any court 
out of any order or decision of the commission except 
to a person or corporation which shali first have asked 
the commission for a rehearing. The commission, if 
it finds that it has made an error, can thus modify its 
decision before litigation in the courts results. If the 
rehearing is denied, or if after a rehearing, the com- 
mission reaffirms its order, any party feeling aggrieved 
may go directly to the State Supreme Court for a 
review of the question whether the commission acted 
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within its authority in making its order or decision. 
On the hearing before the Supreme Court, no new evi- 
dence may be introduced, but the matter must be dis- 
posed of on the evidence presented to the commission. 
In this way the public utilities will bé compelled, as 
they should be, to present their evidence before the 
commission, instead of holding it back and then going 
to the courts and presenting great masses of new and 
additional evidence which the commission did not have 
before it when it rendered its decision. The findings 
and conclusions of the commission on questions of fact 
are made final, thus preventing the great abuse of a 
complete retrial in the courts of a case on its facts. 
If the court suspends the order or decision of the com- 
mission, pending the hearing on the review, the party 
petitioning for the review must file a bond to pro- 
tect the parties injuriously affected by the delay in the 
enforcement of the commission’s order, and if the com- 
mission’s order reduced rates or fares, the Supreme 
Court must direct the public utility affected to pay into 
court or into some bank or trust company paying interest 
all rates or fares collected by it in excess of the rates 
or fares prescribed in the commission’s order. If the 
commission ultimately wins, all excess rates and fares 
so collected and deposited must be paid back by the 
public utility to the person or corporation who were 
compelled to pay the same. It is hoped that the pro- 
cedure thus provided will tend to prevent the long 
drawn out court proceedings and the reliance on tech- 
nicalities to which public utilities have largely resorted 
in other states to tie the hands of the state, acting 
through its railroad or public service commission. 

The act prescribes adequate penalties for its viola- 
tion by public utilities, their officers and employes and 
by other corporations and persons. 


4. Relation Between Commission and Municipalities. 


Although the language conferring powers upon the 
commission is very general in its terms, the public util- 
ities act, following the provisions of section 23 of arti- 
cle XII of the constitution of the state, as amended 
on Oct. 10, 1911, specifically provides that nothing 
therein contained shall affect the powers over public 
utilities vested in any city and county, or incorporated 
city or town, at the time the act goes into effect, which 
will be March 23, 1912. The result of this provision 
is that the commission will on March 23 of this year 
become vested with such powers over public utilities 
as may have vested in counties or other political sub- 
divisions, but that the city and county of San Francisco 
and the incorporated cities and towns of the state will 
retain such powers of control as may be then vested 
in them until they choose, if they so desire, to vote 
them into the commission. The most important of 
these powers are the power to fix rates and fares, a 
power which most, if not all, of our incorporated cities 
and towns have, and the power to regulate the service, 
equipment, facilities and extensions of public utilities, 
a power which some of our cities have secured in their 
freeholders’ charters or otherwise. The question as to 
what powers are vested in the commission and what 
powers in the municipality must be answered separately 
as to each municipality and will depend on the consti- 
tutional, statutory and charter provisions applicable to 
each such municipality. An incorporated city or town 
may rest safe in the assurance that such powers over 
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public utilities as it had prior to March 23, 1912, it 
will continue, under the new act, to have until it chooses 
to confer them upon the commission. 


Section 23 of article XII of the constitution of this 
state also provides that the legislature shall establish 
the election machinery by which the incorporated cities 
and towns of the state may, if they so desire, confer 
their powers as to any or all their classes of public 
utilities upon the commission. The extraordinary session 
of the legislature accordingly passed a companion act 
to the public utilities act, referred to as the Hewitt 
election act, introduced in the Senate by the Hon. Leslie 
R. Hewitt, passed by the legislature, approved by Gov- 
ernor Johnson on Jan. 2, 1912, and effective on March 
23, 1912. The Hewitt act provides that an election for 
this purpose may be called in any city and county, or 
incorporated city or town, by the legislative body thereof 
either on its own initiative by a three-fifths vote of 
its members or in pursuance of a petition signed by 
10 per cent of the qualified electors and filed with 
the clerk of the legislative body. A majority of the 
votes cast on any proposition submitted at the election 
is sufficient to confer upon the commission power over 
the public utility affected by that proposition. If the 
city or town has voted its powers as to any class of 
public utilities into the railroad commission, it may 
thereafter by a similar vote reinvest itself with such 
power. 


The commission has no power over municipally 
owned plants. The same section 23 of article XII of 
the constitution, under which the legislature acted in 
passing the public utilities act, in defining the corpora- 
tions and persons to be affected, uses the words “every 
private corporation,” thereby excluding, by inference, a 
municipal or other public corporation. It may be in- 
teresting to note that of some 10 leading states now 
having public utility acts six, namely: Washington, Ore 
gon, Nevada, Kansas, Ohio and New Hampshire, spe- 
cifically exclude municipally owned or operated plants 
from the operation of the act, while four, namely: New 
York, Wisconsin, Massachusetts and New Jersey, confer 
upon their state commissions complete, or almost com- 
plete, supervisory powers even over the municipally 
owned or operated utilities. 


5. Benefits to Municipalities, 


The framers of the public utilities act confidently 
expect that it will prove of great benefit to the people 
of all the municipalities of the state. Those municipali- 
ties which vote to confer their powers over public util 
ities upon the commission will thereby bring to the as- 
sistance of the city in the solution of its public utility 
problems the strength and ability of the commission 
and its force of trained experts. The commission will 
have an engineering department, which will make a 
valuation of the properties of the public utilities under 
the commission’s jurisdiction and will supervise all 
matters relating to the physical condition of such prop- 
eftty, such as safety devices and the adequacy of 
structures and facilities; a rate department, which will 
supervise questions of rates and fares; a service de- 
partment, which will have supervision of the quantity 
and quality of the service rendered to the public by 
the public utilities over which the commission has con- 
trol, such as the sufficiency of trains or cars, the com- 
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pliance or failure to comply with the reasonable re- 
quirements of the traveling public, the quality, quantity 
and pressure of gas, electricity and water and the serv- 
ice of telephone and telegraph companies; an auditing 
department, which will work out a system of accounting 
for each class of public utilities, wherever feasible, and 
also furnish to the commission the necessary informa- 
tion from the records of the public utilities in cases 
of rate fixing, approvals of stock and bond issues and 
kindred matters; and a legal department, whose duty 
it will be to prevent the commission from falling into 
the pitfalls which able corporation counsel sometimes 
set for public authorities, and to fight to the last ditch 
when the orders and decisions of the commission are 
attacked in the courts. Each of these departments will 
be properly subdivided so as to secure as far as possible 
men particularly fitted to handle each kind of work 
which the commission will be called upon to perform, 
to the end that the commission’s business may be dis- 
posed of promptly and efficiently. It may be noted 
here that of the 10 states hereinbefore mentioned, five, 
namely: New York, New Jersey, New Hampshire, Wash- 
ington and Nevada, confer upon their state commissions 
complete power over public utilities situated within mu- 
nicipalities, while the other five, Wisconsin, Massachu- 
setts, Kansas, Ohio and Oregon, while retaining certain 
limited powers in their municipalities, all provide for 
an appeal from the city council, board of selectmen or 
other legislative body to the commission, which has 
power to sustain, modify or reverse the findings and 
orders of the municipal authority. 


Those municipalities which prefer to retain their 
present powers will also be benefited by the new act. 
The commission will exercise for their benefit the 
residuum of power which these cities and towns have 
not had, such as particularly control over the stocks 
and bonds of their public utilities and the power to 
compel them to give good service and make the neces- 
sary extensions to their plants, where the cities and 
towns are not at present vested with that power. And, 
even with reference to those powers which the incor- 
porated cities and towns now have, such as the power 
to fix rates and occasionally to prescribe service and 
extensions, the commission will at all times endeavor, 
by means of the information which it will collect and 
the knowledge and experience of its experts, to be of 
service to the municipalities of this state whenever 
ealled upon for assistance. 


The problem of placing the relation between the 
public utilities and the people on a basis which shall 
be fair and reasonable and just is the greatest problem 
which faces this state to-day. It is an economic prob- 
lem and affects directly the comfort and prosperity and 
happiness of every man, woman and child in this state. 
The framers of the public utilities act believe that the 
administration of that act will prove of tremendous 
benefit to the people of this state, while at the same 
time winning for the public utilities—such of them as 
are not in the meantime taken over by the municipal- 
ities—a measure of confidence on the part of the trav- 
eling and consuming and investing public which they 
otherwise could not possibly have won. To accomplish 
this end the railroad commission needs the help of our 
municir’ "ties, and the municipalities need the help of 
the railroad commission. These two forces should work 
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together harmoniously and unitedly to secure the com. 
mon end desired by both—the happiness and prosperity 
of this great state and of all her people. 


Factors in Foreign Trade 





The Bureau of Manufactures now has in press a 
bulletin that will no doubt find a permanent place on 
the desk of every manufacturer interested in foreign 
trade. In its 56 pages will be found answers to questions 
asked by every manufacturer sending out trade literature 
or opening correspondence with foreign firms: What 
language is it best to use? In what currency and what 
weights and measures should prices be quoted? What 
postage should be placed on the catalogue or the letter? 
Can I prepay a reply from the prospective customer? 
Is there a parcels post? 

The bulletin answers these and other questions fo! 
each country in a concise manner. 

Currency conversion tables and price comparisons 
are given for over thirty countries. Foreign postage 
rates and the parcels post regulations are summarized, 
and a list is given of the countries in which international! 
reply coupons are valid. 

Copies of the bulletin, which is entitled “Factors 
in Foreign Trade,” will be available for distribution at 
an early date, and those desiring it should make appli- 
cation to the Bureau of Manufactures, Department o! 
Commerce and Labor. 


New Decisions of the Commission 
THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Discrimination in Spur-Track Service. 

The Commission decided that the refusal of the 
Chicago, Burlington & Quincy to either build a spur 
track to the coal mine of the complaining Chicago, Wil- 
mington & Vermillion Coal Co. or to operate a spur 
when built by the coal company or to make allowances 
for the services rendered by the coal company constitutes 
unreasonable prejudice and disadvantage, from which 
the railroad company will have to cease and desist. 

The record shows that the Burlington has built and 
operates spur tracks to other mines in the Springfield 
as well as to mines in the southern group, the mine of 
the complainant at Thayer being the only one for which 
the company refuses to do anything. Only one other 
mine in the district was compelled to build its own spur 
and the Burlington is now repaying the cost of that. 

No order is made by the Commission, but it is 
holding the case open until May 1 to the end that it 
may receive advice from the Burlington as to how it 
would prefer to remove the discrimination. 


Lemon Rate Increase Forbidden. 

The Commission forbade the increase in the lemon 
rate from $1 to $1.15 from points in California to points 
in Colorado, Utah, Montana and other states on the 
ground that the carriers had not justified it. The $1 
rate is found reasonable, and the carriers are ordered 
to make it effective not later than April 30. 


Does Not Control Baggage Transfers. 


The Commission has no control over rates for the 
delivery of passenger baggage to or from the station 
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of a carrier, and its jurisdiction does not extend to the 
contracts between baggage transfer companies unless 
the carrier makes the taking of the baggage from or to 
the residence a part of the interstate transportation 
gervice to be rendered by it. When the carrier under- 
takes to furnish transportation of passengers’ baggage 
as part of the service to be rendered in interstate trans- 
portation then, and then only, do the rates and con- 
tracts come within the jurisdiction of the Commission. 

The foregoing is the substance of the Commission’s 
decision in the complaint of W. G. Cosby against the 
Richmond (Va.) Transfer Co. and the carriers who have 
made a contract with it for the exclusive right of its 
agents to solicit baggage transfer business on its trains. 
Cosby, who is a rival transfer man at Richmond, com- 
plained that the rates are unreasonable and that the 
Richmond Transfer Co., being composed in part of the 
officials of the carriers, is subject to the regulatory pow- 
ers of the Commission. 

The Commission holds that it is no part of the duty 
a carrier owes to the public to see that baggage is 
taken from and to residences, and they have not as- 
sumed any duty in respect thereto. The suggestion is 
made that if the rates are unreasonable, as the defend- 
ing transfer company admitted, so as to have the ques- 
tion tested in the Commission, then that it is a question 
for the municipal authorities and not the Commission. 

The latter held that the presence of the baggage 
transfer agents on the trains of the carriers is in addi- 
tional accommodation offered passengers, of which they 
can avail themselves or not, as they choose. 





Investigation at New Orleans 





The federal grand jury at New Orleans on March 22 
opened an hour’s investigation of alleged violations of 
the interstate commerce law. Among the witnesses to 
appear in connection with the case were W. H. Keighley, 
manager of the American Chicle Co.; Paul LeBreton, 
rate clerk for the Texas & Pacific Railroad Co.; H. C. 
De Gray, claim clerk; Chief Clerk A, F. Barnett of the 
St. Charles St. office, and W. E. Lytle, chief clerk of 
the freight office. 

The American Chicle Co. was recently indicted by 
the federal grand jury on a charge of having obtained 
lower rates from the Texas & Pacific Co. on its goods 
shipped from New Orleans to Texas points by under- 
valuing the same. The case was disposed of in Judge 
Foster’s court a few weeks ago, when the company 
pleaded guilty and was fined a nominal amount. 





May Pay One-Fourth Cent 


—_———— 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Agreement that railroads may pay one-fourth of a 
cent per bushel for elevation and that there be no limit 
on the time seems probable. The prospect of such a 
Settlement of the vexed elevation charge matter was 
Presented to the Commission on March 22 at the ad- 
journed hearing on the subject. Attorneys for the rail- 
Toads and representatives of the shipping and elevation 
interests participated in what may be called to-day’s 
conference, for that is what it was more than a hearing. 
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Ralph M. Shaw, representing the Chicago & Alton 
and the Chicago Great Western, informed the Commis- 
sion that, until a few days ago, it was deemed probable 
that they would be able to report an agreement at 
this meeting, but that on Tuesday he received notice 
that some of the railroads expected to accede to the 
quarter of a cent and no time limit had given notice 
that they would not abide by such an arrangement. 
For that reason he suggested the granting of still fur- 
ther time. Messrs. McKenney and Mexwell, represent- 
ing the Wabash, W. T. Corneilson, W. M. Hopkins and 
Mr. Goemann, representing shippers and elevators, par- 
ticipated in the talk, all indicating that, so far as they 
are concerned, further postponement of the hearings or 
the subject would be warranted by the favorable status 
of the negotiations. 


Chairman Prouty suggested, without committing the 
Commission to issue an order allowing a quarter of a 
cent without any time limit, that if such an agreement 
is reached, it shall include an agreement for the with- 
drawal of the suit in the Commerce Court. He also 
said that in the event of such an understanding the Com- 
mission would desire to be fully informed as to the 
cost of the elevation service proposed to be performed 
for the allowance of one-third of the amount made per- 
missible in the last order put out by the Commission. 

In other words, he suggested that if the railroads, 
elevator men and shippers generally get together, the 
Commission will want to be fully informed before it 
agrees to any modification of its order and the agree- 
ment must cover all parties in interest, so that here- 
after the Commission will not find itself in the dilemma 
of having two factions to deal with. 


To Speed Claim Settlements 





A bill to prevent undue delay in the settlement of 
freight claims was introduced in the Senate March 25 
by Senator Clapp of Minnesota, chairman of the inter- 
state commerce committee. The bill was drafted by 
the Interstate Commerce Commission and was presented 
at the request of President Taft. It is amendatory of 
the interstate commerce act and provides that “it shall 
be the duty of every railroad or other common carrier 
subject to the interstate commerce act to settle promptly 
all lawful claims for loss of, or injury to, property, or 
for overcharging for freight or for delay in transporta- 
tion thereof or for unlawful discrimination in the fur- 
nishing of cars, or for any other breach of duty in 
respect to the carriage of freight in interstate com- 
merce.” 


The bill provides a penalty of $200 against any 
carrier failing to settle claims within six months after 
being held legally liable, together with interest at 6 
per cent on the amount of the claim. Some of the pro- 
visions of the bill are as follows: 

“Any person having such claim may give to the 
agent either of the initial carrier or of the carrier on 
whose line the matter complained of actually occurred 
or of the carrier at the point of destination a notice 
in writing, giving a clear description of the property, 
the name and address of the consignor, the name and 
address of the consignee, nature of the claim and 
amount of damage. 


i 
* 
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“It shall be the duty of every common carrier to 
whose agent such notice is given forthwith to notify 
any connecting carriers of the presentation of the notice 
and its contents. Interest upon claims shall begin to 
run at the rate of 6 per cent from the date of giving 
notice. ; 

“In case claims shall not have been settled within 
six months after such notice in cases of shipments to 
or from points outside of the United States, or within 
90 days after such notice in cases of shipments wholly 
within the United States and over a single line of rail- 
road, an additional 30 days, making a total of not more 
than six months, being allowed for each connecting line, 
any carrier held liable to claimant either in the amount 
of the claim as made by the carrier within such time, 
shall also be liable to the claimant in the same proceed- 
ing to a penalty of $200, together with interest and costs, 
including reasonable attorney’s fees. It is provided that 
the claimant shall not be restricted in any recovery of 
damages to the amount specified in the notice of claim.” 


Twin City Passenger Men Unite 





Passenger traffic men of Minneapolis and St. Paul 
have joined in one organization, under the name “Twin 
City Passenger Association.” Its officers are: Presi- 
lent, Leslie M. Jones, Milwaukee road, Minneapolis; 
first vice-president, Hugh Lankester, Omaha road, St. 
Paul; second vice-president, R. L. Trisler, Rock Island, 
Minneapolis; secretary, O. W. Hanson, Northwestern, 
Minneapolis; assistant secretary, O. S. Kirkland, Bur- 
lington, Minneapolis; treasurer, Benjamin Harrison, Soo, 
St. Poul; assistant treasurer, C. W. Pratt, Omaha, Minne- 
apolis; board of managers, R. A. Dinwiddie, New York 
Central, St. Paul; Ray Zeltum, Soo, Minneapolis; mem- 
bership committee, R. A. Post, Erie, Minneapolis; D. O. 
Johnson, Santa Fe, Minneapolis. 

Though the purposes of the association are largely 
social, it is planned to have prominent railroad men to 
make addresses on passenger traffic topics at the monthly 
meetings. 


New Decisions Entered 





Grain Transit Privileges at Chicago. 


«The Commission decided the complaint of Van Natta 
Brothers et al. against the Cleveland, Cincinnati, Chicago 
& St. Louis et al. in favor of the complainants, and 
thereby, it is believed, increased Chicago’s advantage as 
a grain market over its competitors. The complainants 
own country elevators at Templeton, Atkinson, Fowler, 
Earl Park and Raub, Ind., and Sheldon, Iroquois and 
Donoven in Illinois, along the line of the Big Four. 

The Big Four concurs in tariffs which give propor- 
tional or reshipping rates on grain that has been treated 
in the elevators at Chicago coming from the country 
elevators of grain dealers competing with complainants, 
but specifically refuse the transit privilege on grain mov- 
ing via Chicago from the points in Indiana and Illinois, 
because it desires to get the long haul to eastern ele- 
vators. 

In the opinion the Commission diretts the Big Four 
to quit the discrimination either by withdrawing from 
the tariffs that give the transit privileges to the com- 
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petitors of the complainants or to grant them the clegp. 
ing, or treating, privilege at Chicago. 

The complainants alleged that Chicago is their naty. 
ral market and that they desire to avail themselves of 
the services that can be rendered them by the Chicago 
elevators that are equipped for cleaning and treating 
grain so as to assure a better price for it. 


Leather Rates on C. & A. 


The Commission disposed of the complaint of 4 
Preismeyer Shoe Co. against the Chicago & Alton et al, 
by dismissing it because the conditions against which 
complaint was made have been changed by the absorp. 
tion of the drayage charge at St. Louis. That change 
having been made, the Commission found that rates op 
leather to Jefferson City, Mo., from eastern points are 
not unreasonable. The dismissal will be made effective 
when evidence has been shown that reparation has been 
made, 

Who Should Pay Demurrage? 


In the complaint of the Crescent Coal & Mining Co. 
against the Baltimore & Ohio, the Commission decided 
that somebody must pay the demurrage accruing on cars 
of coal shipped by the complainant over the Baltimore 
& Ohio to fill its contract with the C. & N. W. The 
latter had placed an embargo on cars of coal because 
it was then raising its tracks in Chicago. The Baltimore 
& Ohio claimed demurrage amounting to $1,702, but 
after the hearing was begun the parties decided that 
the proper charge should be $626, on the basis of settle 
ment in another case between the same parties. The 
Commission decided that this case is unlike the other 
one, and that somebody should pay the demurrage 
charges because they are not unreasonable, and after 
the shipping company consigned the coal to the C. & 
N. W. it was a consignee failing to remove freight with 
in the free time, and not a common carrier. The Conm- 
mission, however, refused to decide the question as to 
whether the vendee or the vendor should pay. 


Alabama Lumber Case Dismissed. 


The Commission dismissed the complaint of the Ala 
bama Lumber & Export Co. against the L. & N. et al. 
because the facts fail to show that the defendants either 
misrouted the shipment of lumber from Brewton, Ala., to 
Atlanta or that the rate is unreasonable. 


Meant Shippers, Not Commission 





“THE TRAFFIC WORLD:— 

“Referring to your article in the issue of March 2, 
page 575, entitled ‘To Abolish Court,’ it would 
that whoever is responsible for this article had nes 
lected to read with care my article in THE Trarri¢ 
Wor.tp of January 6. 


seem 


“My article was written from a shipper’s standpoint, 
and you will find by referring to the article that this 
is brought out distinctively in a number of places. ! 
will only point out a few of the references. 

“Page 29 of your issue of January 6, second pal® 
graph, reads as follows: 


“‘Of ‘the 27 cases disposed of and the 5 cases be 
fore the Supreme Court at the time of the commence 


ment of the Commerce Court the shippers had won 29. 


“In the last column on this page the explanatioD 
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rads: ‘From a shipper’s standpoint there is very little 
in the above for gratification.’ 

“On page 30, first paragraph: ‘Summarizing the 
9g cases in the Commerce Court, relief has been gained 
py the shippers in only 3 cases.’ 

“On page 33, first paragraph, reference is again 
made from the shipper’s standpoint. 

“As you have given your article considerable promi- 
nence and have made reference to my article being in 
error, I think that you should correct this in your next 
issue by an article with as much prominence. 

“The reason for writing the review in the first 
place was to bring out that in the ultimate end the 
shippers had been sustained in their contentions against 
the carriers. 

“Newark, N. J. James R. Schurz.” 


Apropos of Classification 





A reporter of the Houghton, Mich., Mining Gazette, 
who likes to dabble in industrial affairs, interviewed 
Charles W. Marquert, assistant general freight agent 
of the Copper Range Railroad, a few days ago. He 
found traffic a brain teaser to the uninitiated, but set 
to work valiantly to make copy, and produced the 
following: 

“Railroad tariffs form a big subject. A railroad 
book resembles a cyclopedia, in that it contains a list 
of everything under the sun, while describing nothing. 
Thus it is up to the station agent who receives freight 
for shipment to determine whether or not the article 
to be shipped is actually the article described in the 
bill of lading. Supposing a station agent had never 
seen a piano, the shipper might get his extra pianos 
through on him by describing them as bulldogs or port- 
able bathtubs or works of art.” 


Investigation and Suspension Orders 


_—_— 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


The following investigation and suspension orders 
Were issued on March 25: 

Further suspension, to October 3, of Pacific Freight 
Tariff Bureau Local and Joint Freight Tariff No. 58, 
I. C. C. No. 87. 

Pacific Freight Tariff Bureau supplement No. 8 to 
Joint Freight Tariff No. 52, supplement No. 8 to I. C. C. 
No, specifically as to items relating to lemons. 

Further suspension to same date of Southern Pa- 
tiie supplement No. 14 to Joint Freight Tariff No, 286 
and supplement No. 14 to I. C. C. No. 3194, supplement 
No. 9 to Joint Freight Tariff No. 287, supplement No. 
§to I. C. C. No. 3205, as to items on lemons. 

Order that carriers involved in suspension of sup 
plement No. 4 to I. C. C. 873 and supplement No. 4 to 
Southwestern Lines’ Tariff No. 8-X file statements as 
to their reasons for advancing rates on lime from 
Dittlinger, Tex., to New Orleans and other points not 
later than April 20. 

Similar order, requiring reasons, to be submitted 
hot later than April 10, directed to parties to supplement 
No. 19 to I. C. C. No. 15 and supplement No. 19 to 
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Southern Classification No. 38, changing rating on empty 
barrels, 


Cuts Out Key West Line Cost 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Officially heavy witnesses appeared on March 25 
before Judge Hunt of the Commerce Court in the appli- 
cation of the Florida East Coast for a permanent in- 
junction against the order of the Commission prescribing 
lower rates on fruits and vegetables up to the assem- 
bling points, and denying to the Florida East Coast 
what it claims to be its right to count in as part of 
the cost of its system, namely, the expenditure made 
on the Key West extension. The Commission, in its 
order, said that the heavy expenditures on the Key West 
extension constitute no reason for keeping up rates on 


‘fruits and vegetables north of Homestead, the point 


where what the Commission deems the unprofitable ex- 
tension is begun. 


The witnesses were: J. R. Parrott, president of the 
company; W. H. Chambers, the comptroller, and F. W. 
Kirtland, the general freight agent. Their testimony 
went wholly to the question of the cost of the property, 
with a view to showing that if the lower rates are per- 
mitted to become effective the company cannot meet its 
legal obligations. 


Suspends Switching Rates 


—_———- 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADQ BUILDING, WASHINGTON, D. C. 


The Commission has suspended increased switching 
rates filed by the Minneapolis, St. Paul & Sault Ste. 
Marie Railway Co., to become effective March 21, these 
rates covering switching service between St. Mary’s 
Transfer, Mich., and the transfer of the Algoma Cen- 
tral & Hudson Bay Railway Co. in Ontario. The com- 
plaint was made by shippers affected, and showed that 
the charge for the service would be increased from 
$2.50 per car to one cent per 100 pounds, with a mini- 
mum of $3 per car; on cars containing an ordinary 
load of 60,000 pounds the rate would thus become $6 
instead of $2.50. 


LONG HAUL xX SHORT TIME = HIGH SPEED. 


An advertiser in The Traffic World whose adver- 
tisement appeared for the first time in the issue of 
February 3, wired us on February 7, doubling his original 
order for space. The explanation came in his confirm- 
atory letter next day. He says: 

“| am very much pleased with the appearance the 


card makes, and you will also be pleased to learn that 
as early as Tuesday morning we received quite a num- 
ber of letters referring to the ad.” 

The Traffic World was mailed on Saturday, February 
3, from Chicago. The numerous answers referred to 
were received in Philadelphia on Tuesday, February 6. 




















Conducted by 
CHARLES CONRADIS, 
Generali Counsel, The Traffic Service Bureau. 
In this department we shal] answer simple questions re- 


lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
{Interstate Commerce Commission thereunder. 


Address Legal Department, The Traffic Service Bureau, 


Allowance for Shrinkage in Weight of Shipment While 
in Transit. 


Pennsylvania.—“A car is weighed on shipper’s track 
scales and shows 65,040 pounds and railroad company 
signs for this quantity and collects charges on this 
weight. The car upon its arrival at destination, is 
weighed by sworn weigher and shows only 61,990 pounds. 
Claim is accordingly made on the carrier, not for loss 
of goods, but for overcharge in weight. The facts are 
that the consignee pays for 65,040 pounds and also pays 
freight on 65,040 pounds. He receives, however, and in 
turn gets paid for only 61,990 pounds. The railroad 
company declines claim on the ground that the material 
was wet and the difference in weight is due to shrinkage. 
Shipment originated in Pennsylvania and went to Vir- 
ginia. The goods are never dripping wet, merely damp.” 

In the case of Topeka Banana Dealers’ Association 
et al. vs. St. L. & S. F. R. R. Co. et al, 13 I. C. C., 
620, the Commission substantially held that an allowance 
should not be made for the shrinkage of bananas while 
in transit, although an allowance is occasionally made 
in the weight of shipments of live stock, and some other 
freight. That the shrinkage of freight in transit is one 
of the elements that should be considered in the fixing 
of the rate; that at*the most the shrinkage is a matter 
of estimation, and that such estimation could not be 
accurately made on account of the shrinkage being 
different at different points of destination based upon 


the distance from the point of origin. 
* ca * 


Notice of Delivery to Consignee Residing Beyond Town’s 
Limits. 


lowa.—“This company shipped a pump jack pulley, 
etc., to a point in Michigan. For the reason that con- 
signee lived in the country on a R. F. D. route, he 
did not receive the agent’s notice of arrival of the 
goods until the free time had expired, when he imme- 
diately called at the station for the pump jack and 
found that on the night previous the depot was burned 
down and his shipment, together with all others, was 
destroyed. Kindly advise as to whether the railroad 
company is liable for the value of the goods, inasmuch 
as they can be held liable for damages as warehousemen 
only?” 

Michigan has followed the New York rule as to 
delivery by railroads. Buckley vs. R. R. Co., 18 Mich., 
121. This rule is that, if, after notice of the arrival 
of the goods, the consignee has had a reasonable op- 
portunity to remove them, and does not, he cannot hold 
the carrier longer as an insurer. In a case where the 
consignee resided several miles from the town to which 
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the goods were directed, it was held that he Ought, 
before the arrival of the goods, to give such informatigy 
as will enable the carrier to give the requisite notice 
If, on account of such failure, the goods are remove, 
from the car into the railroad’s warehouse, and are 
consumed by fire, without the railroad’s fault, the cop. 


signee cannot recover. (44 N. Y., 505.) Neither woula 


the carrier be held responsible for any delay in the 
delivery of mail, if due notice was given. 
aa * ae 


Responsibility of Carrier in Refrigeration Facilities ang 
Service. 


Kansas.—““We beg to ask relative to the extent of 
the railway carrier’s liability in the handling of perish. 
able freight in refrigerator cars handled on scheduled 
refrigerator service. We have sustained loss account 
fruit and vegetables being frozen in transit, handled in 
scheduled refrigerator cars. Our claims for loss ac- 
count frozen have been placed with the carriers, claims 
being returned declined account refrigerator service 
given, the carriers contending that with this they are 
not responsible account refrigerator cars were furnished: 
they had fulfilled their obligations to the shipper, and 
were not accountable for the loss while in transit.” 

If a shipper has ordered a refrigeration car, or if 
the goods are of such a nature as to require for their 
protection some other kind of car than that required 
for ordinary goods, it is the duty of the carrier to pro- 
vide such cars for their carriage. This rule does not, 
however, extend to compelling a carrier to warrant the 
absolute protection of the goods from freezing or de- 
terioration. It simply means that the carrier must 
furnish refrigeration cars suitable for transportation, and 
to give all service in connection with the same as is 
required for the safety and protection of the property 
transported. 

» a” + 


Bill of Lading Specifying Route and Rate, 


Applicable Over Competitor’s Line. 


Michigan.—‘‘Published rate Detroit to Lyons, Neb. 
salt, C. L., is 20 1-3 cents via C., B. & Q. Our order 
reads, C., St. P., M. & O., which road publishes no 
through rate from Detroit. Through oversight we issue 
bill of lading via C., St. P., M. & O. Ry., showing through 
rate 20 1-3, which is receipted for by the railroad and 
car forwarded without first calling our attention to fact 
that rate was in error for route specified, and resulting 
in overcharge. We contend that if railroad before for- 
warding car had called our attetnion to this fact that 
we would have changed routing to conform with rate. 
Will you kindly advise if railroad should not have takel 
this step before receipting the bill of lading and allow- 
ing car to go forward? Are we justified in presenting 
claim for amount of overcharge?” 


In Opinion No. 1753, McLean Lumber Co. vs. L. & ¥. 
R. R. Co. et al., the Commission held that “where 4 
shipper’s bill of lading contains instructions both as (0 
route and rate, and the rate is not applicable over any 
route of the receiving carrier, but is applicable 
the route of a rival line to which shipper might have 
delivered the shipment had he so elected, the receiving 
carrier may forward the shipment over its own line 
at the rate lawfully applicable, it not being obligated 
to turn the traffic over to its competitor,” and no doubt 
not obligated to call shipper’s attention to the fact that 
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the rate given is in -effect via a competitor’s line. A 
lower rate via competitor’s line is not, of itself, proof 
of unreasonableness of a higher rate via the other line. 
* * * 
Conclusiveness of Bill of Lading as to Value. 


illinois—“A shipment is made from K., Indiana, to 
Chicago, at an agreed valuation of $100, charges being 
prepaid accordingly. In the usual course of business, it 
was discovered that the value of the package was $150 
and additional prepaid charges were collected by the 
express company; the package failed to reach destina- 
tion, having been lost in transit. The question is: Can 
shippers recover full value of the package, namely, $150, 
after having in error declared a valuation of $100, which 
they subsequently admitted should have been $150, con- 
sidering the fact that, after the additional collection 
was made by the express company, the charges had 
actually been based on the higher valuation? There 
was no attempt to deceive the express company when 
the valuation of $100 was declared; that value was 
arbitrarily placed upon the package by an employe who 
did not know and simply guessed at its value.” 


If the owner deliberately places a value on the 
goods when he tenders them for transportation, he will, 
ordinarily, be estopped from afterward asserting that 
their value was more. If, however, a mistake was made 
or some unfair advantage taken of him, the valuation 
given will not be conclusive. A Dill of lading, in so 
far as it acknowledges that the carrier has received 
the goods and at a given valuation, is like all other 
receipts, and may be shown to have been given bx 
mistake and not to speak the truth. This view of it 
would be particularly true whenever the carrier accepts 
a subsequent higher valuation and charges a rate based 
thereon. 

” ~ . 
Free Passes to Officials Not Exclusively Employed by 
Carriers, 

Florida.—“There are a large number of short lines 
throughout the country which are common carriers, and 
their officials entitled to exchange transportation under 
the interstate commerce law. 1. These carriers have 
officials who devote all of their time to the business 
of the railroad. 2. Officials who devote the majority 
of their time to the business of the railroad. 3. Officials 
who devote a small portion of their time only to the 
business of the railroad. The first class of officials, it 
is my understanding, are entitled to use foreign inter- 
state transportation either in traveling on the business 
of their company or for their personal pleasure. Are 
the second class of officials entitled to use transporta- 
tion when traveling on the business of their company 
and also when traveling for their own personal pleasure, 
and are the third class of officials entitled to trans- 
portation when traveling on the business of the com- 
pany and for their personal pleasure or on their pri- 
vate business?” 


Congress has expressly enumerated special classes 
of persons that may be exempted and excepted from 
the operation of general provisions in the law, and the 
Commission cannot enlarge thereon by a mere con- 
struction to include persons not expressly named in 
the statute. To employes of common carriers and their 
families, and officers, agents, surgeons, physicians, and 
attorneys-at-law, free tickets and free passes may be 
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lawfully issued or given, and a common carrier may 
lawfully interchange free passes for their use with 
other carriers, whether in the business of their company 
or for their personal benefit or pleasure. 


However, the Commission has held (see Rule 208, 
Conference Rulings, Bulletin 5) that such free trans- 
portation applies only to persons who are actually in 
the service of the carriers, and who devote substan- 
tially all of their time to the work or business of such 
carriers. If such persons do not substantially devote 
all of their time to the work or business of their com- 
pany, yet this rule does not prevent the carrier from 
giving free transportation when the person is traveling 
over his company’s line solely for the purpose of at- 
tending to its business; but not, it would seem, when 
traveling for his personal benefit or pleasure or over the 
line of some other company. 


* * oe 


Overcharge Claims in Courts Not Governed by Two- 


Year Limitation. 


Missouri.—“Will you please advise if a carrier can 
legitimately decline claims filed for overcharges on ac- 
count of error in rate, caused principally through error 
in misclassifying on interstate shipments which moved 
prior to two years before claim was presented? It is 
our understanding that the statute of limitation gov- 
erns in accordance with the laws of the state in which 
the freight charges were paid.” 


The Commission has held that the carrier should 
refund to the shipper, without an order by the Com- 
mission, any charge that exceeds the lawful rate due 
under the tariffs in force, and that in the event a 
prompt refund is not made, on learning of such over- 
charge will ask for the indictment of the guilty carrier; 
however, inasmuch as the Commission has never squarely 
held that the two-year limitation period does not run 
against overcharge claims, while running against other 
causes of action for damages, brought before it, and 
inasmuch as section 9 of the act gives the undoubted 
right to a shipper to bring suit for the recovery of 
such overcharges (as damages), in any District or 
Circuit Court of competent jurisdiction, in which event 
the statute of limitations governing actions for damgaes 
in force in the state in which the suit is brought would 
control, it would be well to elect to adopt the method 
of procedure provided for in the federal courts. 


oe % * 


Measure of Damages in Lost Shipments Excludes 
Charges on Duplicate Shipments. 


West Virginia—‘‘A crate of material was lost in 
transit by the railroad and after trying to locate it 
for some time we duplicated the missing portion by 
express, consignee being in extreme need. Was the 
transportation company liable for the amount of ex- 
pressage as well as the value of the goods?” 

The carrier is not liable for the amount of express 
charges on the duplicate shipment, and is liable for 
the value of the goods consigned as the original ship- 
ment, on' the ground only that the same are actually 
lost. If the goods are subsequently found and délivered 
by the carrier, its measure of damages will be the dif- 
ference between the market value at destination when 
the goods should have arrived and their value at time 
of delivery, with interest added. 
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COURT PROTECTION UNSAFE 


In the Realm of the Reasonable, the Legislature 
Must Dominate Since Courts Do Not 
Inspire Confidence 


BY C. A. PROUTY, 
Chairman Interstate Commerce Commission.* 








The exacting nature of my official duties and the 
mandate of my pbysician both forbid my being here 
to-night, but the fame of the Pittsburgh Traffic Club 
is such that I could not resist the opportunity of meet- 
ing with you. 

There was also in this case a certain personal ele- 
ment. Thirty-six years ago I spent a year in the Alle- 
gheny observatory as the assistant of Professor Langley, 
who was then at the head of that institution. Every 
night for that 12 months I looked down on the smoke 
and fires of Pittsburgh, and on the first day of each 
one of those 12 months I wended my way from the 
observatory to some place which I cannot now exactly 
locate, and there received my monthly stipend from a 
Mr. Thaw, who was the treasurer of the observatory. 
He was at that time, as I now recollect, a vice-president 
of the Pennsylvania Railroad Co., and while I am sure 
that Mr. Thaw never noticed me, I can assure you that 
I took many a good look at him. 

Wonderful is the transformation which has occurred 
in the physical aspect of these regions since then. 
Nowhere in this whole land has wealth been produced 
in such marvelous abundance as here, and nowhere is 
the evidence of that wealth more manifest; but equally 
striking is the social and political change as evidenced 
by the fact that I come back here to-night after 36 
years in the capacity which I occupy. If that stout 
vice-president of the Pennsylvania could have been con- 
vinced that the stripling who applied to him each 30 
days for his $83.33 was one day to be the presiding 
officer of a tribunal which regulated the affairs of the 
vast properties over which he presided, he would have 
felt as did the hero of Virgil when the gates of Hades 
opened before him and exposed to his astonished view 
the wonders of those regions; comae erectae, vox 
faucibus haesit, his hair would have stood on end and 
his voice would have stuck in his throat. 

I do not mean that there is anything so marvelous 
in the embryonic astronomer having developed into the 
regulator of railroad rates. In these days almost any- 
body may land almost anywhere. When I first knew 
your distinguished toastmaster he was presiding over 
the destinies of some insignificant bureau in the South- 
west—and he may wish he was still there before our 
express investigation ends. It is no more wonderful 
that I should have become chairman of the Interstate 
Commerce Commission than that he should have got 
to be the president of Wells, Fargo & Co. Express. As 
I look about me and observe the familiar countenances 
of those gentlemen who preside over the business des- 

tinies of this country I am filled with an amazement 
almost equal to that begotten of the contemplation of 
my own career. If there is before me a young man 
who feels, as did Sir Walter Raleigh in the presence 
of his august sovereign, “Fain would I climb but that 
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i fear to fall,” I should say, not as did Queen BEliza- 
beth, “If thy heart fail thee, do not climb at all,” but 
rather, “Despair not, young gentleman, time and gooq 
luck may do for you all that it has done for us.” 


The significant thing about this situation is not the 


individual but the national aspect; not that I should 
happen to be the chairman of the Interstate Commerce 
Commission, but that there should be a tribunal of any 
sort which can say to the Pennsylvania Railroad, “So 
much and no more shall you charge for a transportation 
service.” It is that thing which would have been 
utterly incredible to Mr. Thaw and to the age in which 
Mr. Thaw lived. 

My doctor says to me, among other things, that | 
must not allow myself to get mad. When a man comes 
to that point of decline that he can no longer with 
impunity become excited, hé has ceased to be an effect- 
ive machine. He may exist for some years, but his 
period of accomplishment has ended. He enjoys, how- 
ever, certain privileges. He may recount the achieve- 
ments of the past and he may advise as to the future. 

I became a 
Commission 


member of the Interstate Commerce 
in December, 1896. The following spring, 
as I now remember it, the Supreme Court of the United 
States handed down its decision in what was known as 
the Maximum Rate Case, holding that the Commission 
had no authority to prescribe a maximum rate. Not 
long after this I wrote an article, which was published 
in some magazine, taking the ground that there could 
be no regulation of the interstate railroad rates of this 
country without the exercise of that power. The views 
which I then expressed were bitterly condemned by al- 
most every leading newspaper east of the Mississippi 
and north of the Potomac and Ohio rivers as socialistic 
and impossible. 

What at that time was regarded as an extreme 
doctrine has come to be axiomatic. It is universally 
assumed to-day that interstate rates and practices must 
be regulated, and that they can only be regulated by 
prescribing the rate or the practice for the future. Nor 
is it within the realm of possibilities that the old 
order of things and the old set of ideas can 
return. 

Are conditions to-day better or 
were 15 years ago? 

From the standpoint of the shipper they are infi- 
nitely better. To-day every man pays the same rate as 
his competitor, every man knows what that rate is and 
can assume that his contract will be fulfilled upon the 
same rate under which it was made. There is a tri- 
bunal with power to hear and correct alleged griev- 
ances. 

Upon the part of the railroad the answer should 
be the same. It must be certainly more comfortable 
to the traffic official to act within than to be habitually 
without the law; but disregarding the sentimental and 
moral aspects and looking only to the financial side, 
still to-day is better than then. 

In 1897 the great railroad systems of this country 
did not establish their rates of transportation. These 
rates were made by powerful shippers, by insignificant 
competitors. When once published they could not be 
maintained. 

To-day, owing partly to a saner way of thinking and 
in part to a greater unity of operation, railways can 
control their rates. It would to-day be possible to 
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very materially advance the published railway rates of 
this country, and, when once the rate has been filed, it 
must be and is maintained. 


Upon the other hand, the government now exercises 
the right of determining what rate shall be filed. From 
now on, what the gross revenues of our railroads shall 
be rests with the government, mainly and increasingly 
with the federal government. This being so, what 
security can the railroad investor feel that this authority 
will be justly exercised? What assurance is there that 
rates will not finally be forced down to an unprofitable 
level or if the increasing cost of operation makes an 
advance in rates necessary, that this advance will be 
permitted? In a word, what protection has the vast 
investment which is represented by the railways of this 
country ? 


First of all, there is the protection of the courts, 
and this, I think, our financial interests mainly rely 
upon. In my opinion, that protection will not prove 
satisfactory. 

Under the Constitution of the United States the 
functions of government are divided into the executive, 
legislative and judicial, and the functions of one branch 
of the government cannot be discharged by any other. 
The Supreme Court of the United States has itself 
declared that the making of a railway rate is a legis- 
lative function. There is no rule of law by which 
the reasonableness of a rate can be determined; there 
is no exact formula upon which it can be computed. 
When thought out, it will be seen in every case that 
the determination of a reasonable railway charge in- 
volves the exercise of judgment brought to bear upon 
the circumstances of each case. This is the method 
by which the traffic official makes the rate, and his 
action must be revised by the same method if it is to 
be fairly and intelligently examined. 

The Constitution of the United States forbids the 
taking of private property without due compensation. 
The legislature cannot so adjust the charges of a rail- 
road as to deprive that railroad of a fair return for the 
use of its property as a whole. But there is no require- 
ment of the Constitution that the rate on sugar shall 
bear a certain relation to the rate on salt, or that the 
charge for transporting coal from a certain locality 
shall bear a given relation to the rate from a certain 
other locality, nor even that a certain part of the 
revenue shall come from the handling of passengers 
and another part from freight. These questions are all 
legislative. The court can only inquire whether the 
net result yields to the carrier a fair return, whatever 
that may signify. 

In the past the courts have persisted in invading 
the legislative domain, but this will not, I think, be 
permanently permitted. There can be no _ intelligent 
review of a legislative act by judicial process. There 
can be no effective regulation of railway rates so long 
48 the administrative acts of the regulating body can 
be reviewed by the courts. Ultimately the legislature 
will be left supreme in that domain where the exercise 
of legislative judgment is required. 

This ‘means that the court can stand between the 
railway and confiscation, but that it will not be allowed 
to determine how profitable the railway investment shall 
be, for that is not the business of a court. In all that 
vast realm covered by the word reasonable, within that 
zone bounded by confiscation on one side and a reason- 
able rate on the other, the legislature will dominate. 
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It should also be borne in mind that this protection 
which our railroads now have in the courts, and which 
I for.one would be glad to see left there if properly 
exercised, can at any moment be taken away altogether. 
We act under a written Constitution, which is at any time 
susceptible to amendment. If it becomes clearly appar- . 
ent that in its present form our Constitution lends itself 
to injustice and prevents the accomplishment of the 
right, then it will in due time be changed. I have 
for a long time thought that the outcome of all this 
conflict between legislature and court was likely to be 
an amendment to our. Constitution, depriving the court 
of all power to set aside a legislative enactment dealing 
with private monopoly. Our courts do not to-day possess 
the confidence of the masses, as is evidenced by the 
favor with which this demand for the recall of judges 
and the decisions of judges meets whenever it is put 
to the test of a popular vote. The reason for this is 
to be found very largely in the disposition of judges, 
especially of federal judges, to invade the legislative 
domain and restrain legislative action. In no other 
civilized land, so far as I know, do courts possess the 
power to set aside the deliberate act of the legislature, 
and unless they exercise that power with extreme cau- 
tion in this land of ours they will be deprived of it. 


I have no patience with the idea so persistently 
urged in certain quarters that no man has any just 
regard for the rights of property unless he be a judge; 
that the putting on of a gown, like the anointing of the 
prophets of old, endues him with some especial spirit 
of fairness. 


The law of the land has declared that the legislative 
branch of the government may regulate railway charges. 
It has provided that the abuse of that power may be 
restricted by the courts. So long as the power is hon- 
estly and fairly exercised, the only relief against it 
should be by an appeal to the legislature itself. Many 
years ago I began to urge my railroad friends that 
their true interest lay not in obstructing regulation, but 
rather in making it fair and intelligent. Every day 
adds to my conviction that this is profoundly true. 
Your real protection, gentlemen of the railway world, 
lies in the intelligence and justice of the regulating 
body, whatever that may be. 


It will come to this: the railway rates of this country 
will be established by commissions, state and federal, of 
which the federal commission will be the most significant, 
both because the rates upon which it acts are of the 
most consequence and because its decisions will finally 
command the respect of state commissions. The people 
will be content to keep their hands off the conclusions 
of these bodies and will insist in the main that the 
courts shall be equally respectful. The qualifications 
of these tribunals is the all-important thing to the rail- 
ways. 


Many years ago I said in jest that if ever the Inter- 
state Commerce Commission was worth owning, the 
1ailroads would own it. That statement I must retract. 
The Commission has become worth owning and the rail- 
roads do not own it. So far as my observation goes, 
they have never attempted to own it, and let me urge 
you, gentlemen, to most resolutely persist in this course. 
If by any chance it should come to be believed that 
you dominated that body it would be of little service 
to anybody. Just in proportion as the Commission is 
understood to be and is independent of all influences, 
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both upon the side of the shipper and the railway, it 
May be of benefit. 

Speaking to the shipper and railroad alike, let me 
say: Put onto that body the strongest men who can 
be induced to go there. In the past the position has 
not been especially attractive, but in the future it will 
be more so. The work is arduous and the responsibility 
is great, but the position is becoming one of the greatest 
authority, and the exercise of that authority will finally 
come to carry with it distinction. 

When the proper man is appointed, educate him. 
Do not call him a fool. You may entertain that opinion, 
and your opinion may be justified, but, none the less, 
the process of education is not best conducted in that 
way. Remember that he is a novice, give him your 
point of view, get, if possible, his point of view. It 
may happen that a railroad traffic official will himself 
learn something while educating his commissioner. Let 
me impress upon you that it is of the greatest impor- 
tance that you should present accurately and forcefully 
the considerations which have induced you to make the 
rates which you defend. I do not say the reasons, be- 
cause it frequently happens that there are none. 

When once you have educated your commissioner, 
keep him. Even if he be not susceptible of education, 
according to your way of thinking, still, if he is an 
honest man, keep him. Age gives to wine a mellow- 
ness which nothing else can; time gives to an inter- 
state commerce commissioner ability which nothing else 
will; he comes to see things from more angles and by 
a different light. Unconsciously he grows wiser, and 
without quite knowing how or why, becomes more 
capable of viewing and deciding. In no place does mere 
experience count for more. 

I do not myself favor a life tenure. The present 
term is long enough, but reappointment should be a 
matter of course unless there be some overwhelming 
reason to the contrary. 

What is to be the final effect on railroad invest- 
ments? This is the question to which you desire an 
answer. 

That answer, however, I can give no better than 
you. When the day of pressure comes, I shall not be 
there. I know not who my successor will be, nor whom 
he will have for his associates. Let me, however, state 
the elements which should determine that answer as 
they present themselves from my standpoint. 

This property of yours is at the foundation of all 
industrial and commercial activity. Until everything 
changes railroads will be the same absolute necessity 
which they are to-day. 


No great railroad system to-day need fear that its 
business will be seriously invaded by any competitor. 
The construction of new lines of’ railway which will 
seriously interfere with the present flow of railroad 
traffic is hardly a serious possibility. While the traffic 
of particular lines may be less, and while there may 
be serious temporary falling off in the traffic of all 
lines, broadly speaking, the volume of business trans- 
acted by the railroads of the United States to-day will 
not in the next 100 years decrease. 


The character of the business is such, and the 
conditions’ under which it is conducted are such, that 
while transportation charges by rail cannot be indefi- 
nitely increased, they can be advanced by the railroads, 
provided the government consents, to a point which will 
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at all times pay munificent returns upon the property 
invested. 


Looking at this matter from all possible angles, 
there is but one doubtful feature to-day, and that js 
the attitude of the government itself. What charges 
will the Interstate Commerce Commission, if that cop- 
tinues to be the regulating body, permit? 


Every intelligent man knows and must feel that jt 
would be rank injustice to require railroad investment 
to earn less than other investments of the same grade. 
Every intelligent man must know that to force down 
railway. charges below a fairly remunerative point would 
so impair the credit of our railways as to prevent them 
from properly discharging their functions as public 
servants. When honesty and public interest combine 
to secure to our railroads rates which are fairly com- 
pensatory, I cannot believe that this privilege will ever 
be denied. If the time does come when railroad prop- 
erty is sacrificed to popular clamor, when the public 
demands its confiscation and the regulating tribunal 
concedes that demand, no property will be of much 
value. The day will have come when the obligation of 
private rights is no longer observed. 


Please note exactly what I am predicting. It is 
that under government regulation railway companies 
will be allowed earnings fairly commensurate with other 


enterprises of the same class. The happenings of the 
last fifteen years have entirely changed the character 
of railroad property. No form of investment to-day is, 
no form of investment in the future will be, more certain 


than railway stocks and bonds. As certainty increases 
the rate decreases. 
I am not saying to you that the average railway 


dividend of the future will equal the rate of commercial 
discount. I doubt if it does or should. I am not sug- 
gesting for a moment that the income from railroad 
investment will compare with that in manufactures or 
in commerce, for it ought not to. You should not com- 
pare the net proceeds of railways with the proceeds of 
banks, for example, for the order of the investment is 
not the same. Inthe last fifteen years few forms of 
investment have surpassed banking, but I well remen- 
ber the time when many of us who owned bank stocks 
not only lost our entire stock holdings, but were forced 
to pay assessments of an equal amount. The _ worst 
which could happen to the stockholder of any great 
railroad system would be the temporary suspension of 
dividends, and even this could only occur under very 
unusual circumstances. 

You may not agree, and will not agree with the 
regulating tribunal as to the amount. My friend Wil- 
lard of the Baltimore & Ohio believes that he should 
pay his stockholders 6 per cent, and put into his prop- 
erty 1% per cent. My belief is that 5 per cent is 
enough, but I would not find fault if he added to the 
value of his property 2% instead of 1% per cent. In 
process of time conditions may change so that a rate 
of return which is to-day fair will be either too great 
or too little, but the time never can come, so long as 
we are a great and civilized people living under 2 
government which respects the rights of private prop- 
erty, when a legitimate return upon this form of invest: 
ment will not be permitted. 


To my mind the most active storm-center in fore 
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casting the railway future, both as to the investor and 
the public, is the labor situation. 

In the upper stratum of society small progress has 
been made in the last twenty-five hundred years. Men 
of the highest intelligence think no better, express them- 
selves no more clearly, live generally in no greater 
comfort than in the days of Socrates. But in the lower 
strata the greatest improvement has occurred; and no- 
where is the condition of the laboring man probably as 
good on the whole to-day as in this land of ours. It is 
most significant that the English miner is demanding 
a minimum wage of $1.25 per day, while the anthracite 
mine workers demand $2.75, if I remember that figure 
correctly. Even so, it is doubtful whether the laborer 
yet obtains his proper share of the value of the product 
which he produces, and, if you can show me any way 
by which he can be given a greater share, or by which 
what he earns can be made to maintain him in greater 
comfort than now, I, for one, stand for it. 

I believe in organized labor. Capital is of neces- 
sity organized, and labor must also organize if it would 
cope successfuly with capital. But combinations of labor, 
like comibinations of capital, are in the nature of 
monopoly and may be tyrannical and oppressive. 

No form of labor is more highly organized than 
railway labor in certain classes, and the very fact of 
this more perfect organization has enabled that labor 
to secure, in comparison with other forms of labor, ex- 
cellent compensation. I do not intimate that railroad 
wages are too high, for I have no thought of that sort. 

Suppose organized railway labor makes a further 
demand for increased wages, and that the railroads accede 
to this demand. The increased wage adds to the ex- 
pense of operation and reduces net revenue. The rail- 
road applies to the Interstate Commerce Commission for 
leave to advance its rates on this account. What now 
is to be the answer of the Commission? 

The railway rate is paid by the whole body of the 
public. If, therefore, this increase in wages was un- 
justifiable, and if on that account .an increase in rate is 
allowed, it results that the general public, including all 
other forms of labor, is required to pay what is unjust 
and unreasonable. Must not, therefore, the government 
be satisfied, not only that the added wages are paid by 
the railroads, but that they are necessarily and properly 
paid? And is not the railroad thus placed in a most 
unfortunate and embarrassing dilemma? 

Consider this matter for a moment now from the 
public viewpoint. It was recently suggested that certain 
demands would be made by railroad labor in a certain 
section of this country which would be supported, if 
not complied with, by a general strike of all classes of 
trainmen. Such a strike would be altogether possible 
to-day. Think for a single moment of the consequences; 
suffering, riot, death must result. Ought not the public 
to protect itself against the consequences of such possi- 
ble action? 

We have the Erdman Act, and this has given most 
admirable results, but that is a peace-measure, obliga- 
tory upon no one, and of no value in time of war. I 
have believed that it would finally be found necessary 
to provide by Federal enactment that no strike shall be 
declared by organized labor upon any interstate rail- 
road until the question at issue has been submitted to 


arbitration, and a certain length of time has intervened. 


after the award, and after notice that the strike would 
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be inaugurated notwithstanding the award. It is doubt- 
ful if we could compel either the railroads or the em- 
ployes to comply with the award, but certainly, in view 
of the stake which the public has, the guvernment may 
require of the railroad, as its servant upon the one hand, 
and of organized labor, as a condition of its organiza- 
tion upon the other, that the use of these public fa- 
cilities shall not be interrupted until every attempt has 
been made to avoid that necessity. 


Probably neither party would approve such legisla- 
tion, The railroad manager would say that every ar- 
bitration means a compromise; that he must, as a matter 
of fact, although nominally a free agent, comply with 
the award, which is probably true, and that, therefore, 
you take out of his hands the management of his 
property. 

The employe would object because he is thereby 
to an extent deprived of a weapon of offense in the 
enforcement of his claim, and since it would be diffi- 
cult for organized labor to enforce a strike against 
public opinion in case of an adverse decision. 


But is it not after all for the interest of all parties 
that these questions should be settled by peaceful 
methods rather than by the waste, the misery, the 
possible bloodshed of a great strike, and is it not better 
for both parties that the government should have sanc- 
tioned the increase, if one be made, and must, there- 
fore, of necessity sanction the increased rate with which 
to meet it, if need be? 

I have made this suggestion, however, not for the 
purpose of suggesting a remedy, but simply because the 
thought has been presented to me as one charged with 
the regulation of railway rates. It has been to me a 
difficult question to determine exactly what my duty 
might be in a case of that sort, and it will come to my 
successor in precisely the same form. He should, if 
possible, be relieved from that embarrassment. 

I have said to you that I began my business life 
here in Pittsburgh thirty-six years ago. Since then, while 
passing here frequently, I have never stopped even 
for a single train but once. As [ stand to-night almost 
at the end of my business life, the interval and its 
changes are forcibly presented. The unavoidable in- 
quiry is: What of the thirty-six years to come? 

For one, I feel no apprehension. Breakers there are 
in front of us and about us, but we shall successfully 
pass them. In the next thirty-six years, Pittsburgh will 
not probably show the material development of the 
same period in the past, but it will be a great and 
prosperous city. The same railroads will serve it, and 
that service will still be of the same fundamental im- 
portance to its shippers. 

The Traffic Club, I hope, will still dine and philoso- 
phize, and the investor will turn then as now to rail- 
road securities in some form, perhaps with a govern- 
ment guarantee, when in search of a high grade article. 


NEWS ITEM. 

Mr. L. T. Rosenheimer is now general traffic man- 
ager of the Booth Fisheries Co., Chicago. In accepting 
this position he has been obliged to resign the position 
of secretary of the Rockford, Ill, Manufacturers’ & 


Shippers’ Association, to which position he had advanced 
from previous connections with the International For- 
warding Co. and the Liquid Carbonic Co. 
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Suspension Orders Issued 





The Commission on March 22 issued second sus- 
pension orders as follows: 

In the matter of the investigation and suspension 
of advances in rates by carriers for the transportation 
of lemons, in carloads, from points in California to 
points in Colorado, Utah, Montana and other interstate 
points (Dockets No. 69, No. 69-a,, No. 69-b and No. 69-c). 
The first suspensions in this matter were issued Dec. 6, 
1911. Testimony has been taken and the matter is now 
with the Commission for its decision. 

Investigation and Suspension Docket No. 45. 

In the matter of the investigation and suspension 
of advances in rates for the transportation of potatoes 
and other articles. 

By tariff, to become effective May 30, 1911, it was 
proposed to increase from 24,000 pounds to 30,000 pounds 
the minimum weight on Texas and Louisiana potatoes 
from St. Louis to points east of the Illinois-Indiana state 
line. The tariff naming this increased minimum was 
suspended until March 27, 1912. On March 21, 1912, 
the Commission decided that the carriers had not shown 
that the proposed increased minimum weight was reason- 
able, and further found that a reasonable minimum 
should not exceed 24,000 pounds. The opinion states 
that defendants will be expected to withdraw the tariff 
now under suspension, which may be done upon one 
day’s notice. 

Investigation and Suspension Docket No. 73. 

In the matter of advances in class and commodity 
rates from Cincinnati, O., and other points to points 
located on the Carolina, Clinchfield & Ohio Railway. 

Whereas, On the 17th of January, 1912, the Commis- 
sion suspended for a period of 120 days from Jan. 25, 
1912, various schedules of rates and charges contained 
in Norf. & West. Supplement 11 to I. C. C. No. 3800, 
Tariff No. 25-L; 

It is ordered, That the above-named carrier and par- 
ticipating carriers be, and are hereby, required to sub- 
*mit to the Commission on or before April 10, 1912, a 
brief or statement setting forth any justification they 
may have for the advanced class and commodity rates 
named in the above-named tariff, from and to the points 
specified. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

investigation and Suspension Docket No. 86. 

In the matter of the investigation and suspension 
of advances in rates by carriers for the transportation 
of coal in carloads from Galveston, Tex., to points in 
Louisiana. 

Whereas, On the 6th day of March, 1912, this Com- 
mission suspended for a period of 120 days from March 
8, 1912, the following schedules of rates and charges 
set forth on page No. 192 of Southwestern Lines Tariff 
No. 21-L, F. A. Leland, Agent, I. C. C. No. 894, as fol- 
lows: 

Item No. 

Item No. 

Item No. 

Item No. 

Item No. 3018. 

Item No, 3030. 

It is ordered, That the participating carriers named 


2982. 
2988. 
2994. 
3006. 
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in the aforesaid schedule in so far as they participate jy 
traffic moving under the advanced rates named in the 
aforesaid suspended schedules and items be, and they 
are hereby, required to submit to the Commission on ie 
before April 10, 1912, a brief or statement in regular 
printed form setting forth any justification they may 
have for the advanced rates on carload shipments of 
coal fixed in the above-named tariff from Galveston, 
Tex., to points in Louisiana named in said items. 

It is further ordered, That each carrier submitting 
said brief or statement shall supply 
for the use of the Commission. 

It is further ordered, That a copy of this order be 
forthwith served upon each of the participating carriers 
named in the aforesaid schedules, 

1. & S, Docket No. 79. 

In the matter of the investigation and suspension of 
advanced rating on empty barrels contained in Supple 
ment 19 to Southern Classification No. 38, I. C. C. No. 15 

Whereas, On the 2list day of February, A. D. 1912 
the Commission suspended for a period of 120 days from 
Feb. 26, 1912, various schedules contained in Supplement 
19 to Southern Classification No. 38; 

It is ordered, That carriers participating in above. 
named schedule be, and are hereby, required to submit 
a brief or statement on or before April 1, setting forth 
any justification they may have for advanced rates on 
empty barrels. 


25 copies thereof 


1. & S. Docket No. 85. 

In the matter of the investigation and suspension 
of advanced rates on lime from Dittlinger, Tex., to New 
Orleans, La., and between other points. 

Whereas, On the 6th day of March, 1912, the Com. 
mission suspended for a period of 120 days from March 
8, 1912, various schedules contained in Supplement 4 to 
Southwestern Lines Tariff 8-X, I. C. C. No. 873; 

It is ordered, That on or before April 20, 1912, lines 
participating in above-named tariffs file a brief or state- 
ment setting forth any justification they may have for 
said advanced rates. 


1. & S. Docket No. 69. 
l. & S. Docket No. 69-A. 
1. & S, Docket No. 69-B. 
1. & S. Docket No. 69-C. 
In the matter of advances in rates for the trans- 


portation of lemons in C. L. lots from California points 
to points in Colorado, Utah and other states. 

It appearing, That the order of the Commission, 
dated Dec. 11, 1911, ordered a hearing concerning the 
propriety of new, individual and joint rates and charges 
and regulations and practices affecting such rates and 
charges stated in schedules designated as follows: 

Sou. Pac., Supplement 14 to I. C. C. No. 3194, Tariff 
No, 286, Supplement 9 to I, C. C. No. 3205, Supplement 
9 to Tariff No. 287. Pacific Freight Bureau, F. W. 
Gomph, agent, I. C. C. No. 87, Tariff No. 58, Supplement 
8 to I. C. C. No. 58, Tariff No. 52. 

It further appearing, That pending such hearing 
and decision, the Commission ordered the operation of 
certain schedules contained in said tariffs suspended 
and rates and charges therein deferred until April 3, 
1912; 


It further appearing, That as Commission cannot 
conclude hearing within above-named period of time; 
It is ordered, That schedules be further suspended 
and rates and charges therein deferred until Oct. 3, 1912. 
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New Fourth Section Orders 


THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., March 21.—The following fourth 
section orders were issued: 


No. 664, Application No, 5659, amended by the Illi- 
nois Central et al. Authority denied as to rates on 
canned goods from Jackson, Miss., to New Orleans, 
Vicksburg, Kansas City, Omaha and St. Paul, insufficient 
justification. 


No. 680, Application No. 5800, by Chicago, Rock 
Island & Pacific and others. Authority denied as to 
rates on fertilizer between Shreveport, La., and Little 
Rock, Argenta and Fordyce, Ark. Insufficient justification. 


No, 840, Application No. 5938, by the Southern et 
al. Authority granted to make rates on wooden billets, 
plocks or strips, from Mooresville, Glen Raven, N. C., 
and Greenville and Easley, S. C., to all points carried 
in Southern I. C. C. No. A-4301. 


No. 842, Application No. 5889, by E. H. Hinton, on 
behalf of parties to his I. C. C. Nos. A-21 and A-28. 
Authority granted to make class and commodity rates 
from destinations named in tariffs to Jersey City, all 
stations on the Central Railroad of New Jersey, Penn- 
sylvania Railroad delivery (said rates to supersede in 
Hinton’s I. C. C, No. A-28 to Grand Street. 


No. 848, Application No. 5960, E. H. Hinton, agent. 
Authority granted for the establishment of a rate of 
26 cents per 100 pounds on Protectors, or covers, plant, 
fiberboard, pulp or strawboard, with or without metal 
supports, from Atlanta, Ga., and group, to South Caro- 
lina, Georgia and Florida points, lower than rates con- 
currently in effect to intermediate points. 


No. 845, Application No. 845, E. H. Hinton, agent, 
for parties to his tariff, I. C. C. No. A-23. For the 
cancelation of certain provisions of that tariff as to 
class and commodity rates. 

No. 848, Application No. 5859, M. P. Washburn, 
agent of the Nashville, Chattanooga & St. Louis Railway 
and other carriers, parties to Southeastern Cuban Tariff 
No. 1, I. C. GC. No. 53. Authority granted to change 
the minimum carload weight on sewer pipes to territory 
named in that tariff from 30,000 to 25,000 pounds. 

No. 837, Application No. 837, Carolina, Clinchfield 
& Ohio et al. Authority granted for the establishment 
of rate of 18 cents on mica, scrap, in barrels, bags, or 
in bulk, agreed to be of a value of 2 cents per pound 
from stations on its line to points in Virginia, lower 
than rates concurrently in effect. to intermediate points. 

No. 873, Application No. 6117, Chicago, Peoria & 
St. Louis Railway Co. et al. Permission granted for 
the cancelaton of one item, No. 2, page 3, of its tariff 
I. C. ©. No. 751. ; 

No. 846, Application Na. 5914, F. A. Leland, agent, 
for carriers parties to his tariff I. C. C. No. 853. Au- 
thority granted for the establishment of a rate on wreck- 
ing cranes from St. Louis, Mo., to El Paso, Tex., mini- 
mum carload weight 60,000 pounds, lower than the rates 
concurrently in effect from and to intermediate points. 
In order to meet the Chicago rate to the same point. 

No. 849, Application No. 6030, by the Lehigh Valley 
et al. 


Tate from Allentown, Cementon and Coplay, Pa., the 
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' for the Chicago, Rock Island & Pacific et al. 


Authority granted to establish an 80-cent cement . 


677 


same as is in effect from Northampton, Navarro and 
Siegfried, to Jersey City, thereby putting the Pennsyl- 
vania cement factories on the same rate as Vulcanite 
and Alpha, N. J. 


No. 850, Application No. 5267, by the Pennsylvania 
et al. Authority granted to put into effect the 12-cent 
rate on soap from Philadelphia which is also in effect 
via the Merchants & Miners’ Line of ships, to Boston 
and Fall River and Providence. 

No. 852, Application No. 5968, F. A. Leland, agent, 
Authority 
granted for the establishment of rates on bags, burlap, 
gunny or jute, straight or mixed carloads; coffee, green; 
bagging for baling cotton; crushed oyster shells, to 
Fort Smith; on coffee, L. C. L., coffee, roasted, carloads, 
and cement, carloads, to Panama, Okla., from Galveston, 
Tex., and points taking same rate, to meet rates in by 


other routes, and lower than rates concurrently in effect 
to intermediate points. 


No. 855, Application No. 6053, M. P. Washburn, agent, 
for the Louisville & Nashville et al. Authority granted 
for the establishment of rates on thin lumber and cigar 
box lumber from Mobile, Ala., to Ohio and Mississippi 
River crossings, northern and western points, eastern 
and Virginia cities, lower than rates concurrently in 
effect from and to intermediate points. 


No. 856, Application No. 6026, of the Central of 
Georgia Railway Co. et al. Authority granted for the 
establishment of rates on cotton mattresses from At- 
lanta and Augusta, Ga., to Memphis, Tenn., Vicksburg, 
Miss., and New Orleans, La., of 43 cents per 100 pounds 
for mattresses, minimum carload 16,000, 37 
wire cots, minimum 30,000 pounds, 
to points named above. 


No. 857, Application No. 5901, of the Valley Railroad 
of Virginia et al. Authority granted for the establish- 
ment of rates on apples, beets, cabbages, onions, po- 
tatoes and turnips, straight or mixed carloads, governed 
by Southern Classifications, from Valley Railroad sta- 
tions to Carolina & Southeastern & Southern Missis- 
sippi Valley common points, lower than rates concur. 
rently in effect from and to intermediate points. 

No. 859, Application No, 5969, of F. A. Leland, agent. 
Authority granted for the establishment of rates on 
cooked meats, in packages, and cured and pickled mut- 
ton, in bulk or in packages, in conformity with rates 
on similar items in other tariffs, out of line with the 
requirements of the fourth section. 

No. 860, Application No. 5981, F. A. Leland, agent, 
and J. F. Tucker, agent, similar to above. 

No. 861, Application No. 5982, F. A. Leland, agent, 
and E. Morris, agent, similar to above. 


No. 862, Application No. 6089, Illinois Central Rail- 
road et al. Authority granted for the establishment of 


rates on petroleum and its products from Mereaus, 
La., to points of destination named on M. P. Washburn’s 


tariff No. 7, I. C. C. 79, the same as are concurrently 
in effect from New Orleans to the same points of des- 
tination. 


cents on 
from Macon, Ga., 


No. 905. For the establishment of the same class 
rates between El Paso, Tex., and Phoenix Fair Grounds 
and other Oklahoma points the same as are in effect 
on like traffic via the line of the Southern Pacific, and 
to maintain higher rates to the intermediate points. 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Arlington Heights Fruit Exchange, 


The, et al. vs. Sou. Pac. et al. 
(4760). 

Complainants allege that the rate 
of $1.15 per 100 pounds as charged 
by defendants on lemons from south- 
ern California producing points to 
Washington, Oregon and Idaho 
points, of which Spokane, Walla 
Walia, Pendleton and Baker City 
are representative, is excessive, un- 
reasonable and unjust; that a just 
and reasonable rate should not ex- 
ceed $1 per 100 pounds, and pray 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, to put in 
force more reasonable and just 
rates, and ask reparation in such 
sum as the Commission may con- 
sider complainants entitled to. 


Augusta & Savannah Steamboat Co. 


vs. Ocean SS. Co. of Sav., M. & 
an, toh, See me ee 2, C. 
& H. R., P., R. R., B. & O. and B. & 
M. et al. (4722). 

Complainant alleges that the re- 
fusal of defendants to enter into 
an agreement with it making 
through rates and joint routes be- 
tween Augusta, Ga., and North 
Adams, Mass., is unreasonable and 
unjust, and puts complainant to 
a great loss in the carrying on of 
its business. Complainant prays 
that after due hearing and inves- 
tigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put: 
in force through rates and joint 
routes, and for such further orders 
as Commission may consider com- 
plainant entitled to. 


Barber Asphalt Co. vs. L. V., Erie 


and D., L. & W. (4732). 
Complainant alleges that the 
rate of 14 cents as charged by 
defendants on asphalt from Maurer, 
N, J., to Hornell and Binghamton, 
N. Y., is excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force a 
more reasonable and just rate, and 
ask reparation in the sum of $54.24. 


Bluegrass Lumber Co. et at., The, 


vs. L. & N. et al. (4730). 
Complainants allege that rates 
charged by defendants on lumber 
from southern and southeastern 
points to eastern cities are excess- 
ive, unreasonable and unjust; have 
resulted in overcharges amounting 
to $325.57, for which reparation is 
asked, and pray that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and for 
such further orders as Commission 


may consider complainants entitled 
to. 


Board of Trade of Chicago, Ill., vs. 


C. & A. et al. (4752). 

Complainant alleges that propor- 
tional rate of 10 cents per 100 Ibs. 
on traffic originating at points be- 
yond and the local rate of 15 cents 
per 100 lbs. on wheat from Minne- 
apolis, Minn., to Chicago, Ill., is 
excessive, unreasonable and unjust 
in view of the fact that flour, a 
product of wheat, takes a propor- 
tional rate from Minneapolis to 
Chicago of 7% cents. 

Complainant alleges that this 
7%-cent rate on flour gives to 
millers at Minneapolis an unfair 
advantage over millers and dealers 
situated at Chicago, and prays that 
after due hearing and investigation 
defendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates and mill- 
ing-in-transit agreements, and for 
such further orders as Commission 
may consider complainant entitled 
to. 


Board of Trade of Winston-Salem, 


N. C., vs. Norf. & West. (4717). 

Complainant alleges that the rate 
of $2.10 as assessed by defendant 
on shipments of coal from points 
in the Pocahontas mines of West 
Virginia to Winston-Salem, N. C., 
is excessive, unreasonable and un- 
just, that a just and reasonable 
rate should not exceed $1.50 per 
ton, and prays that after due 
hearing and investigation defend- 
ant be made to answer. such 
charges, to cease and desist from 
said violation, to put in force a 
more reasonable and just rate and 
for such further order as the Com- 
mission may consider complainant 
entitled to. 


The Board of Railroad Commission- 


ers of Montana vs. Nor. Pac., C. M. 
& Puget S. (4733). 

Complainant alleges that the 
charge of $131 per car on emi- 
grants’ movables, as assessed by 
defendants, is excessive, unreason- 
able and unjust and prays that 
after due hearing and investigation 
defendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and 
asks reparation in the sum of $28. 


Chattanooga Medicine Co. vs. C. & 


O. of Indiana and N., C. & St. 
L. (4741). 

Complainant alleges that during 
the course of its business it 
shipped from Chicago, IIl., to Chat- 
tanooga, Tenn., three carloads of 
advertising matter, viz., metallic 
signs, charges assessed and col- 
lected being based on a rate of 
$1.11 per 100 Ibs. Complainant 
alleges that a just and reasonable 


rate should not exceed 77 cents 
per 100 Ibs., and prays that after 
due hearing and investigation (de. 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force aq 
more reasonable and just rate, and 
asks reparation in the sum of 
$232.31. 


Colorado Coffee Roasting Co. and 
the C. J. Early Coffee Roasting 
Co. vs. A., T. & S. F. et al. (4721). 

Complainants allege the carload 
rate of 77 cents and less-than-car-. 
load rate of 97 cents, between 
Denver, Colo., and New Orleans, 
La., is excessive, unreasonable and 
unjust; that a just and reasonable 
carload rate should not exceed 45 
cents and a less-than-carload rate 
72 cents. Complainants pray that 
after due hearing and _ investiga- 
tion defendants be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sum 
of $477.30. 


The Dixon Car Wheel Co. vs. Tex. 
& N. O. R. R. Co. et al. (4739). 

Complainant alleges that the 
rates charged by defendants on 
pig iron from Birmingham, Ala, 
and points in vicinity to Houston, 
Tex., are excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force 
more reasonable and just rates, 
and for such further orders as 
Commission may consider com- 
plainant entitled to. 

Florida Citrus Exchange vs. S. A. L. 
et al. (4740). 

Complainant alleges that on Feb. 
5, 1911, it shipped from Bayview, 
Fla., to Dallas, Tex., a_ consign- 
ment of grapefruit and oranges 
Complainant alleges that __ the 
charges of $371.52 as charged by 
defendants were excessive, unrea 
sonable and unjust, and prays that 
after due hearing and investigation 
defendants be made to answel 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sul 
of $85.92. 


Ford, Herman, vs. Tex. & Pac. (4751). 
Complainant alleges that during 
September, 1911, he shipped various 
consignments of cotton compres’ 
ing machinery in C. L. lots from 
New Orleans, La., to Marshall, Tex. 
charges assessed and collected be 
ing based on a rate of 72 cents 
per 100 Ibs. 
Complainant alleges that a just 
and reasonable rate should 10 
exceed 27 cents per 100 pounds 
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and prays that after due hearing 
and investigation defendant be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $1,447.61. 


French Paper Co., The, and The 


Niles Board & Paper Co. vs. Mich. 
Central, Hocking V., Kanawha & 
Mich, and the C. & O. (4737). 

Complainants allege that on Feb. 
2, 1910, they shipped from Carbon- 
dale, Dickerson and various other 
West Virginia points 475 cars of 
bituminous coal to Niles, Mich., 
charges assessed and collected be- 
ing based on a rate of $1.90 per 
ton. 

Complainants allege that a just 
and reasonable rate should not ex- 
ceed $1.80 per ton, and pray that 
after due hearing and investigation 
defendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and ask 
reparation in the sum of $1,746.08. 


Houston Ice & Brewing Co., The, 


vs. Houston & S. and Houston 
East & West Tex. R. R. (4747). 
Complainant alleges that rate 
charged by defendants on beer 
and Hiawatha, a_ substitute for 
beer, from Houston, Tex., to 
Shreveport, La., of $45 per car, 
when packed not to exceed 30,000 
Ibs., 3,000 Ibs. of ice and packing 
free, is excessive, unreasonable and 
unjust, and compels complainant 
to pay an L. C. L. rate on all 
shipments in excess of 30,000 Ibs. 
Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates and 
weights, and for such further . or- 
ders as Commission may consider 
complainant entitled to, and asks 
reparation in the sum of $396.67. 


Indianapolis Freight Bureau vs. C. C. 


C. & St. L. et al. (4746). 
Complainant alleges that tariffs 
of defendants contain certain re- 
strictions, limitations and unjust 
rules and regulations which impose 
higher rates and through charges 
on carload shipments of grain and 
products at Indianapolis «shan are 
charged by defendants at points in 
Illinois and Ohio River crossings. 
Complainant further alleges that 
these rules discriminate against 
millers and dealers at Indianapolis 
in favor of competitors situated in 
the state of Illinois and at points 
on the Ohio River, and prays that 


. after due hearing and investiga- 


tion defendants be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates and 
transit privileges, and for such 
further orders as Commission may 
consider complainant entitled to. 


Indianapolis Freight Bureau vs. C. 


cco. £4 ht. & PP. 0. Cc. & St. L., 
CL & L, C. & E. IL, Mo. Pac, 
L. & N., Tex. & Pac. and various 
other roads (4755). 
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Complainant alleges that defend- 
ants colléct rates based upon mini- 
mum weights on furniture from 
Indianapolis, Ind., to Oklahoma 
points which are excessive, unrea- 
sonable and unjust; discriminate 
against Indianapolis in favor of 
shippers situated at Chicago, Cin- 
cinnati, Louisville and other points. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, rules 
and regulations and weights, and 
for such further orders as Com- 
mission may consider complainant 
entitled to. 


Lemore & Co., A., vs. St. LL I. M. & 


S .and Tex. & Pac. (4758). 

Complainant alleges that the rate 
of 14c per 100 lbs., as charged by 
defendants on staves from Oak 
Grove, Kilbourne, Perry and For- 
est, La., to New Orleans, La. (for 
export), is excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force a 
rate not to exceed 10c per 100 Ibs., 
and asks reparation in such sum 
as Commission may consider com- 
plainant entitled to. 


The Mary Mac Plantation Co. vs. 


Yazoo & M. V. (4728). 
Complainant alleges that the 
rate of $1.12 per 100 -lbs. as 
charged by defendants on cotton- 
seed cake from  Robinsonville, 
Miss., to Memphis, Tenn., is ex- 
cessive, unreasonable and unjust; 
that a just and reasonable rate 
should not exceed 75 cents per 
100 lbs., and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force 
more reasonable and just rates, 
and for such further orders as 
Commission may consider com- 
plainant entitled to. 


McInnis & Sturges Milling Co. vs. 


M. & O. (4753). 

Complainant alleges that the lack 
of proper transit privileges at Me- 
ridian, Miss., discriminates against 
complainants situated at Meridian 
in favor of shippers situated at 
St. Louis, Mo., Cairo, Ill, and 
other points, who are granted privi- 
leges of reconsignment and reship- 
ping on grain, hay and feedstuffs, 
which are denied to complainant 
and other shippers situated at Me- 
ridian. 

Complainant further alleges that 
dealers situated at St. Louis and 
other points are allowed the privi- 
lege of unloading and then recon- 
signing or reshipping with through 


Michigan Copper & Brass Co., The, 


and Detroit Copper & Brass Roll- 
ing Mills, The, vs. D. S. S. & A. 
et al. (4755). 

Complainants allege that rates 
charged by defendants on copper, 
bars, cakes, ingots and billets, from 
mining points in the northern Penin- 





sula of Michigan to Detroit, Mich., 
are excessive, unreasonable and un- 
just, and discriminate against man- 
ufacturers situated at Detroit in fa- 
vor of those situated at New York, 
N. Y., and other eastern points. 
Complainants pray that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and for 
such further orders as Commission 
may consider complainants entitled 
to. 
rates, which enables said dealers 
to undersell complainant. 
Complainant prays that after due 
hearing and investigation defend- 
ant be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates and privi- 
leges, and for such further orders 
as Commission may consider com- 
plainant entitled to in the premises. 


The Middlesborough (Ky.) Board of 


Trade vs. L. & N. et al, (4744). 
Complainant alleges that the 
class and commodity rates as 
charged by defendants, from Ma- 
con, Ga., Birmingham, Ala., and 
other points to Middlesborough, Ky., 
are excessive, unreasonable and 
unjust, discriminate against Mid- 
dlesborough in favor of Jellico, 
Tenn., and various other points, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and for such 
further orders as Commission may 
consider complainant entitled to. 


The Middlesborough (Ky.) Board of 


Trade vs.*L. & N. (4746). 

Complainant alleges that rates 
charged by defendant from Ohio 
and Mississippi crossings and Gulf 
ports to Middlesborough, Ky., are 
excessive, unreasonable and unjust, 
discriminate against Middlesbor- 
ough in favor of Jellico, Ky.-Tenn., 
and points in adjacent territory. 

Complainant prays that after due 
hearing and investigation defend- 
ant be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in such sum as Com- 
mission may consider complainant 
entitled to. 


The Middlesborough (Ky.) Board of 


Trade vs. L. & N. et al. (4745). 
Complainant alleges that the 
class and commodity rates as 
charged by defendants from Bal- 
timore, New York, Philadelphia, 
Providence, Washington, D. C., 
and various other eastern points, 
and also from interior eastern 
points to Middlesborough, Ky., are 
excessive, unreasonable and unjust, 
discriminate against Middlesbor- 
ough, Ky., in favor of towns sit- 
uated in the same locality. Com- 
plainant prays that after due hear- 
ing and investigation defendants 
be made to answer such charges, 
to cease and desist from said vio- 
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lation, to put in force more rea- 
sonable and just rates, and asks 
reparation in such sum as Com- 
mission may consider complainant 
entitled to in the premises. 

Miller Bros. vs. O. S. L. et al. (4716). 


Complainant alleges that in the 
course of its business it shipped 
from Ashton, Ida., to Springfield, 
Ill, two cars of wheat, charges as- 
sessed and collected being based 
on a rate of 62 cents per 100 Ibs. 

Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 57% cents per 100 Ibs., and 
prays that after due hearing and 
investigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $51.05. 


North Carolina Talc & Mining Co., 


The, vs. L. & N. and Sou. Ry. 
(4759). 

Complainant alleges that the re- 
fusal of defendants to establish 
through routes and joint rates for 
the transportation of tale from 
Jasper, Ballground and Canton, Ga., 
to Hewitt, N. C., puts complainant 
to a great disadvantage in the 
carrying on of its business, and 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates, and asks reparation in 
such sum as Commission may con- 
sider complainant entitled to. 


The North Fork Cannel Coal Co. 


vs. Ann Arbor, A. T. & S. F,, 
B. & O., C. & N. W. and various 
other roads (4734). 

Complainant alleges that the 
rates charged by defendants on 
eannel coal from Red Wine, Ky.., 
to C, F. A. points are excessive, 
unreasonable and unjust, and prays 
that after due hearing and in- 
vestigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and for such further orders 
as Commission may consider com- 
plainant entitled to. 


C. T. Pardee Works of Perth Amboy, 


N. J., vs. C. R. R. of N. J. et al. 
(4743). 

Complainant alleges that the 
rates charged by defendants on 
iron and steel, billets and bars, 
and other manufactured articles of 
iron and steel, from Perth Amboy, 
N. J., to New England points, are 
excessive, unreasonable and unjust. 

Complainant further alleges that 
rates charged by defendants on 
scrap iron from New England and 
Pennsylvania points to Perth Am- 
boy, N. J., are grossly excessive 
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and unjust and give competitors 
situated in the state of Pennsyl- 
vania an unreasonable advantage 
in the carrying on of their busi- 
ness. Complainant prays that 
after due hearing and investiga- 
tion defendants be made to answer 
such charges, to cease and desist 
from said violations, to put in 
force more reasonable and just 
rates, and asks reparation in such 
sum as Commission may consider 
complainant entitled to. 


Powell Fuel Co., The, vs. Sou Ry. 


et al. (4749). 

Complainant alleges that the rate 
of $2.35 per ton, in effect between 
Sept. 15, 1910, and Oct. 15, 1911, 
on coal from St. Charles and other 
points in Virginia to Columbia, 
S. C., was excessive, unreasonable 
and unjust; that the present rate 
of $2.25 between said points is 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force a more rea- 
sonable and just rate, such rate 
not to exceed $2.20 per ton, and 
asks reparation in such sum as 
Commission may consider com- 
plainant entitled to. 


Railroad Commission of Louisiana vs. 


Tex. & Pac. et al. (4742). 

Complainant alleges that, effect- 
ive Feb. 12, 1912, defendants ad- 
vanced rates on potatoes from 
31% and 40 cents, respectively, to 
44 and 49 cents, respectively, be- 
tween Louisiana and Texas points. 
Complainant alleges advances to 
be excessive, unreasonable and un- 
just and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force 
more reasonable and just rates, 
and asks reparation in such sum 
as Commission may consider com- 
plainants entitled to. 


Robinson Lumber Veneer & Box Co., 
The, and Robinson Hardwood Lbr. 
Co., The, vs. L. & N. et. al. (4731). 

Complainants allege that the 
rates charged by defendants on oak 
lumber from Cates, Ala., to eastern 
cities are excessive, unreasonable 
and unjust, and are greatly in ex- 
cess of rates charged by defendants 
on yellow pine lumber. 

Complainants pray that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable an just rates, and ask 
reparation in the sum of $212.76. 

Standard Oil Co., The, vs. A. Cc. L. 
and Sou. Ry. (4750). 
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Complainant alleges that on Feb. 
11, 1911, it shipped a consignment 
of crude petroleum fuel oil from 
Port Tampa, Fla. to Woodbury, 
Ga., charges assessed and collected 
being based on a rate of 20 cents 
per 100 Ibs. 

Complainant alleges that a just 
and reasonable rate should not 
exceed $1.185 per ton, and prays 
that after due hearing and inves- 
tigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $7404. 


Tennessee Coal Co. vs. Ky. & Tenn. 


Ry., C.. N. O. & T. P. and Sou. 
Ry. (4720). 

Complainant alleges that rates 
charged by defendants on coal, 
forest products and other mer- 
chandise from Freeman, Ky., to 


+ Cincinnati, O., Chattanooga, Tenn., 


Atlanta, Ga., and various other 
interstate points are excessive, un- 
reasonable and unjust; discrimi- 
nate against complainant in favor 
of shippers situated at points in 
adjacent territory, and hamper 
complainant in the carrying out 
of its business. Complainant 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates. 


Van Camp Burial Co., The, vs. C., B. 


& Q. (4736). 

Complainant alleges that class 
and commodity rates charged by 
defendant from Des Moines, Ia., 
to Syracuse and other points in 
Nebraska are excessive, unreason- 
able and unjust, and prays that 
after due hearing and investigation 
defendant be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $2.93. 

The Wright-Bachman Lumber Co. vs. 
B. & O. et al. (4738). 

Complainant alleges that during 
the course of its business between 
the dates June 11, 1910, and Feb. 
23, 1911, it shipped various con- 
signments of lumber from Benton, 
Portland, Ark., Baskin, Alexandria, 
La., and various other points in 
Arkansas and Louisiana to east- 
ern, interior eastern and points 
in Buffalo-Pittsburgh territory. 
Complainant alleges that on these 
shipments it was overcharged 
$155.49 and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, and asks reparation 
in the sum of $155.49. 
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March 30, 1912 


Arbitration of Coal Questions 


The Lee bill, proposing to extend the Erdman act 
to coal mine owners and operatives, was sent to the 
Interstate Commerce Commission, the commissioner of 
labor and Judge Knapp of the Commerce Court by the 
House committee on interstate and foreign commerce. 
The committee asks a recommendation from these offi- 
cials regarding the Lee plan to prevent, if possible, the 
impending coal strike. 

Representative Lee appeared before a special meet- 
ing of a subcommittee of the Interstate Commerce Com- 
mittee and urged prompt action on his bill. He pointed 
out that arbitration under the Erdman act is not com- 
pulsory, and that neither faction in the coal strike 
crisis ought to object to an attempt at mediation. The 
House committee will take action on the Lee bill as 
soon as it hears from the officials addressed. 


Traffic Men Dine at Pittsburgh 





The tenth annual dinner of The Traffic Club of 
Pittsburgh was held on Thursday evening, March 28, at 
the Fort Pitt Hotel. 

Addresses were made by Hon. Charles A. Prouty, 
chairman Interstate Commerce Commission; E.. T. Jef- 
frey, chairman of the board, Denver & Rio Grande Rail- 
road and president of the Western Pacific Railway; 
Burns D, Caldwell, president Wells, Fargo & Co. Express. 

Arrangements for the dinner were in charge of the 
following committee: H. E. Graham, chairman; J. M. 
Belleville, C. L. Belsterling, H. G. Dow, Chas. J. Gra- 
ham, J, T. Johnston, G. W. C. Johnson, F. J. Lanahan, 
H. C. Mitchell, J. T. Neison, F. T. Sladden, J. B. Trimble, 
D. L. Wells, W. E. Whitemore. 


Traffic Changes 


Henry Hoving has been appointed traveling freight 
agent Cincinnati, New Orleans & Texas Pacific Railway, 
with office at Milwaukee, Wis. 

J. W. Cook has been appointed traveling freight 
agent of the Cincinnati, New Orleans & Texas Pacific 
Railway and Alabama Great Southern Railroad, with 
headquarters at No. 625 Equitable building, Atlanta, Ga. 

O. C. Pope is appointed traveling freight agent Cin- 
cinnati, New Orleans & Texas Pacific Railway, with 
headquarters at No. 929 Oliver building, Pittsburgh, Pa. 





NORTHERN BREWERY MEN DISCUSS RATES. 


Representatives from three La Crosse breweries, 
two St. Paul breweries, two Duluth breweries and one 
Minneapolis brewery met with two representatives of 
the Northern Pacific Railroad and one official of the 
Great Northern Railroad on March 23, at La Crosse. It 
is understood that rates were discussed. 


WESTERN CLASSIFICATION HEARING AT 
MINOT, N. D. 

Shippers of North Dakota will have an opportunity 
to appear before the state railroad commission at Minot 
April 2, 3 and 4 to discuss the actual effects of the new 
western classification. 
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Position Wanted 


As Traffic Manager by young man with eight years’ 
freight rate experience. Absolutely first-class 
thoroughly qualified to handle transportation matters 
in every phase and in any territory. Will locate any- 
where if proper inducement offered. For particulars 


address Z-4], THE TRAFFIC WORLD, CHICAGO 


Position Wanted 


Young man, 10 year’s experience, railroad and in- 
dustrial, desires position as Traffic Manager with 
lumber company... Past six years in lumber traffic 
matters, and can show clean record. Expert in the 
handling of claims. At present employed. Arkansas 
or Louisiana preferred. References. 


F-48, The Traffic World, Chicago 
POSITION WANTED 


Experienced Traffic Manager, ten years’ railroad rate and 
traffic, besides over four in present position at head of Traffic 
Dep’t of a manufacturing concern also handling sales to rail- 
roads, and other sales experience as well as credits and collec- 
tions. Desire change where there is more of an opportunity 
to become interested financially and officially. Very success- 
fu] in handling claims, rate adjustments and practice before 
Interstate Commerce Commission and on sales. 35 years of 
age and a clear record. O A-7 Traffic World. 








ARTHUR B. HAYES 
ATTORNEY-AT-LAW 
COLORADO BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


Commerce Litigation 
a Specialty 


interstate 





TRANS-CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
'29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 

Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 


Write us for particulars. 
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BIND THEM UP 


If you want to keep your back issues of THE TRAFFIC WORLD, let us bind them 


for you. 
Per Year, tariff section included, 4 volumes, $5.00 
“ omitted, 2 ‘ 2.50 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 








Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom House Brokers, etc. 


CARLOAD RATES Less Carload Shipments 


WAKEM & McLAUGHLIN, Lb... 


CHICAGO - :- NEW YORK 
WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 








Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all points; we are the pioneers. 








@. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
eustom house attorneys. 


SUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 360-356 Seneca St. “Unsurpassed 
facilities’’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone Ne. 633. 


LOS ANGELES, CAL. 


GELES TRANSFER CoO., 380 
South Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty. BMstablished 1886. 











CAIRO, ILL. SOUTHWEST TRANS 
CAIRO TRANSIT FREIGHT BUREAU. 
Reshipping and distributing agents. 
Heavy commodities, such as lumber, 
stone, cement and building material 
can be reshipped from Cairo advan- 
tageously. Terms reasonable—service 


good. 


FER & STORAGE CO. 
OKLAHOMA CITY, 
OKLA. 


LOUISVILLE, Ky. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom heuse brok- 

Bonded and free 








DAVENPORT, IA. 


SCHICK’S EXPRESS & TRANSFER 
CO., 121 Ripley Street. General trans- 


CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 448 Marquette Bidg. Car- ping; 4 
load distribution to all railroads at or fens conaigned 
Chicage without teams; L. C. L. ship- 


ST. LOUIS, MO. 


ASHLEY eo CO. Bended 
— general sto Drayage faeili- 
Custom 


ties. Cars premptly handled. 
ments of machinery forwarded at re- = entries attended to. Imeurance 
duced rates to all principal western Track connections. 


and Pacific Coast points. 
DETROIT, MICH. 


TH® READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 





SALT LAKE CITY, UTAH. 
A. My PIONEER TRANSFER, 
General transfer 


MIDLAND WARBHOUSE & TRANS- 
FER CoO., 43d and Robey Sts. Belt 
lime warehousing and reshipping with- 
out teams. Carloads received rail or 

lake and reshipped rail, L. C. L., at 

Chicago rates. Insurance rate. 29e. 


Hvered an ordered. 
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dling of Red Ball freight; 


authors. 


fields. 
Two volumes, over 900 pages, 


actually 
Thorougbly up-to-date. 
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YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER ¢, HUEBNER 


(UNIVERSITY.OF PENNSYLVANIA) 


An unbiased text-book for the student of trans 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the traffic departments 
of typical lines, the division of labor, the han- 


senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 
This work is the result of long study: by its 
In addition, it has had tho benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 


illustrated with 
over 150 ekarts, maps and reproductions of forms 
sed on American railroads 


Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


30 So. MARKET ST., CHICAGO, ILL. 
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to-day. 


Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


« »You ‘can reach this big and’ growing market 
ONLY through 


The National Petroleum News 


Representing |Independent Oil, Menj 
Rose Building 


Employ it as‘ YOUR Salesman. Write Us. 














Cleveland, ‘Ohio 





LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests, 
Membership—Those eligible as mem- 
bers are traffic directors, managers, 
commissioners or other officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 
of representative shipping concerns in 
the United States. 


Officers 


J. M. Belleville, President, 
G. F. A., Pittsburgh Plate Glass Co., 
Pittsburgh, Pa. 


E. G. Wilson, Vice-President, 
Comm’r, Transportation Bureau of 
Commercial Club, Kansas City, Mo. 
W. D. Hurlbut, Secretary-Treasurer, 
T. M., Wisconsin Pulp & Paper Co., 

39 Jackson Blvd., Chicago, Ill. 


National Implement and Vehicle Associa- 
tion. W. Evans, Freight Traf. Mgr., 
American Trust Bidg., icago, Ill. 

Sterling 
Manufacturers’ and Shippers’ 
Association, 


In charge of traffic of industries located 
"+ Sterling and Rock Falls, Il. 


FB, LAWFONCE,.....cccceccecs President 
W. DB. BORGO Gs ccceccvcss Vice-President 
T, We- Pities ccwess Secretary-Treasurer 
, oe Ree Traffic Manager 

MINNESOTA, 


Northern Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 


MISSOURI. 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Blidg., 


St. Louis. 


TENNESSEE. 


The Memphis Freight Bureau. F. M. Nor- 
fleet, President; L. R. Donelson, Vice- 
President; James S. Davant, Commis- 
sioner, Memphis, Tenn. 


TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
ortation Clubs. J. V. Hartman, Pres.; 
arl K. Landes, Secy. 

The Cwiogge Transportation Association. 
Frank Scanlan, Pres.; H. E. Mac- 
Niven,  E, 

The Traffic Ciub of New York. E. G. 
Warfield, Pres.; C. A. Swope, Secy. 


The okane Transportation Club. Chas. 
W. Colby, Pres. 


The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy 8. McCabe, Secy. 


The Traffic Club of Philadelphia. F. A. 
pen ord, Pres.; C. ummerfield, 
ecy. 


The Traffic Club of St. Louls. A. Hilto 
Pres.; A. F. Versen, Secy.-Treas. wy 


The Traffic Cin of Pittsburgh. F. A. 
Ogden, Pres.; D. L. Wells, Secy. 


The Transportation ey A % iemane is. 
L. L. Fellows, Pres.; L. Stone, ES 


The Traffic Club of New Boast Boston. 
a E. Byrnes, Pres.; Wm. C. Brown, 
ecy. 


The Transportation Club of Cincinnati. 
C. C. Spaulding, Pres.; W. C. Hull, Secy. 


The Transportation Club of Louisville. 
L. J. Irwin, Pres.; Fred H. Behring, 
Secy. 

The Transportation Ciub of Toledo. Thos, 
Conlon, Pres.; L. G. Macomber, Secy. 


The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. L. Bowker, Secy. 


The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E, McHugh, Secy. 


The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 


The Transportation Club of Getrent Mich, 
— G. Norvell, Pres.; W. . Hurley, 
ecy 


The Railroad Club of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 


The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 
O. F. Redd, Secy. 


The Traffic Club of Minneapolis. F. 8S. 
Pool, Pres.; F. B. Rowley, Secy. 


Salt Lake Transportation Club. 


D. R. 
Gray, Pres.; J. 


. Ellingson, Secy. 


Traffic Club of Milwaukee. C. J. Bert- 
schy, Pres.; R. M. Thayer, Secy. 
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THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


SERVICE! 


We Want Our Readers To Know |} -— 




















| < 
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that our 


Washington |Office 
Is Perfectly Equipped 





fo make 


“Rate Compilations or Comparisons 
Copies of Tariffs, Complaints, Orders, Etc. 


Transcripts or Verbatim Reports of Hearings 
and Arguments 


Enter Appearances 


ActJas Agent as Provided by Section 6 of the 
Commerce Court Act, Etc., Etc. 


If you need Any Special Service write us about it 


RATES REASONABLE 
SERVICE UNEXCEPTIONABLE 
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THE TRAFFIC SERVICE BUREAU 


Colorado Bldg. 30 S. Market St. 
WASHINGTON CHICAGO 
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